International Environmental
Law Research Centre

Public Interest Litigation

(1999)

published in
35 Annual Survey of Indian Law, 1999 p. 477

Dr S. Muralidhar

This paper can be downloaded in PDF format from IELRC's website at
http://www.ielrc.org/content/a9905.pdf

International Environmental Law Research Centre
International Environment House

Chemin de Balexert 7 & 9

1219 Chatelaine

Geneva, Switzerland

E-mail: info@ielrc.org



Table of Content

VL.

VILI.

INTRODUCTION

DOCTRINES AND APPLICATION

Public trust
Compensation

. FALLIBILITY AND RESPONSE: REVISITING PIL ORDERS

PRAGMATISM AND PRIORITISATION

JUSTICIABILITY

Environment
Commissions of inquiry
Human rights violations
Rights of mentally ill
Law making

Law and policy

Other instances

Abuse of process

POLITICS AND POLITICAL PERSONA

URBAN AFFAIRS

Health concerns
Town planning
City concerns

VII.CONCLUDING REMARKS

Concluding mandamus
Issues of procedure
The original purpose

w =

12

15

15
16
17

17

17
17
18



.  INTRODUCTION

THE NINETIES was an active decade that witnessed the development of public interest litigation (PIL) as an
integral part of the functioning of constitutional courts. The last year of the decade provided an opportunity to
pause and reflect on the shift, if any, in the functioning and response of the judiciary to issues and concepts.
This has occasioned a change in the structure of this year’s survey.

If the years past had witnessed the developments of judicial doctrines, the year under review revealed the dif-
ferences in their interpretation and application. That PIL is a dynamic and evolving jurisdiction that reflects,
in some ways, the conflicting interests in civil society, is evident particularly at the stage of implementation of
judicial orders. Two distinct responses are discernible. A court may insist on compliance without compromise
or it may have a rethink about its earlier orders in view of the anticipated consequences. One outcome of the
latter is the lack of finality. Another is the tacit acknowledgment of fallibility.

Justiciability concerns continued to occupy much of the courts’ time. Guarding against abuse of process and
re-defining limits of interference was simultaneous with efforts to ‘discipline’ the jurisdiction procedurally.

The frequency with which cases involving political persona were brought before courts in PIL warranted
separate treatment. Regrouping of cases is explained in part by those pertaining to the environment, which
constituted a bulk of the PIL cases, being dealt with in a separate survey.

ll. DOCTRINES AND APPLICATION

PIL’s signal contribution to Indian jurisprudence has included the concepts of relaxed rule of standing! and

of compensation for constitutional tort.> Later years saw the development of legal doctrines,’ including the
ones relating to public trust and misfeasance in public office. The court has invariably drawn on the principles
developed in the law of torts and assimilated them into the principles of liability for constitutional wrongs.
The year under review saw the court adopt an inconsistent approach in applying the doctrines of public trust,
misfeasance and exemplary damages. Even the rule of locus standi in PIL cases came to be questioned in a
fundamental way.

Public trust

In 1996 three ministers of the central government stood indicted in decisions of the Supreme Court in different

PILs questioning their arbitrary actions. In Common Cause v. Union of India,* the allotments of petrol pump
outlets to 15 persons made by Captain Satish Sharma as Petroleum Minister out of the discretionary quota were

found to be “arbitrary, discriminatory, mala fide, wholly illegal” and quashed by the court. The court held that
a minister “cannot commit breach of the trust reposed in him by the people”® and that “Capt. Satish Sharma

has betrayed the trust reposed in him by the people under the Constitution.”” Accordingly the court directed
Satish Sharma to show cause why a direction should not be issued to the police “to register a case and initiate
prosecution against him for criminal breach of trust or any other offence under law.”® Referring to the tort of
misfeasance in public office, the Supreme Court unambiguously said: “We take it to be perfectly clear, that if
a public servant abuses his office either by an act of omission or commission, and the consequence of that is
injury to an individual or loss of public property, an action may be maintained against such public servant.””
It then went on to require Satish Sharma to show cause why “he should not, in addition, be made liable to pay
damages for his mala fide action.”!® After hearing his counsel, the court directed Satish Sharma to pay Rs.50
lakhs as exemplary damages to the government exchequer.!! Citing the decision of the House of Lords in

Broome v. Cassell & Co. Ltd.'? the court held: “the legal position that exemplary damages can be awarded in a



case where the action of a public servant is oppressive, arbitrary or unconstitutional is unexceptionable.”!?
Soon thereafter, in dealing with the question of arbitrary allotments of shops by Urban Development Minister
Smt. Sheila Kaul, the court again drew on the principle of misfeasance in public office to explain the basis for

award of exemplary damages.'* The court further explained that mere absence of injury or loss to third parties

would not make the principle inapplicable since the injury was to “the high principle in public law that a public

515

functionary has to use its power for bona fide purpose only and in a transparent manner” > and the loss was to

the state exchequer which would have earned higher revenue had a tender been called.

The public trust doctrine was invoked by the Supreme Court in M.C. Mehta v. Kamal Nath.'® The court can-
celled the allotment of land made by the environment ministry to the hotel owned by Kamal Nath the former
Minister of State for Environment. The running of the hotel had resulted in pollution of the Beas river. The
court traced the evolution of the public trust doctrine in American law and concluded that it was part of Indian

jurisprudence as well.!” The doctrine enjoined the government to protect resources of great importance to the

people, like air, water, sea and forests, for the enjoyment of the general public rather than to permit their use
for private ownership.'®

Common Cause v. Union of India'® stood revived with Satish Sharma filing a review petition challenging the
correctness of the earlier orders directing him to pay exemplary damages and the police to register a criminal
case. The unanimous judgment allowing the review petition questioned the very basis of the earlier judgments
in more ways than one. The court now believed that the petitioner, Common Cause, not having been an appli-
cant itself, could not have questioned the allotment of petrol outlets to others. In other words, “its own interest
was not injured in any way nor had the petitioner made allotment in favour of one of the applicants maliciously

or with the knowledge that the allotment would ultimately harm the Common Cause.”?° Secondly, although
the quashing of the arbitrary allotments was acceptable to the review court, the order directing the petitioner, a
minister and a part of the central government, to pay exemplary damages on account of the tort of misfeasance
in public office was not. According to the review court this was impermissible in proceedings under article 32
“as the court cannot direct the Government to pay the exemplary damages to itself.”?! Thirdly, even while the
court agreed that “the conduct of the petitioner in making allotments of petrol outlets was atrocious, specially
those made in favour of Members, Oil Selection Board or their sons etc., and reflects a wanton exercise of
power...” 2% it fell short of misfeasance in public office which was a specific tort, the ingredients of which were
not wholly met in the case. Thus, there was no occasion to award exemplary damages.

Fourth, in dealing with the question whether the CBI could have been directed to investigate the offence of
criminal breach of trust by Satish Sharma, the review court found that the earlier bench had not been justified
in invoking the doctrine of public trust. In its opinion “the doctrine cannot be invoked in fixing the criminal
liability and the whole matter will have to be decided on the principles of criminal jurisprudence.” It opined
that no case for criminal breach of trust was made out against Satish Sharma on the basis of the judgment
passed earlier. Lastly, the direction to the CBI to investigate any other offence was held to be violative of Satish
Sharma’s right to life under Article 21. The court said, “he cannot be hounded out by the police or CBI merely
to find out whether he has committed any offence or is living as a law-abiding citizen. Even under article 142

of the Constitution such a direction cannot be issued.”?*

A very different approach to the doctrine of public trust was adopted by another bench of the Supreme Court

which decided the case of M.1. Builders Pvt. Ltd. v. Radhey Shyam Sahu.?® The case concerned the disposal
of municipal property comprising a public park of historical importance by the Lucknow Nagar Mahapalika
to a private builder for construction of an air-conditioned underground shopping complex without inviting
tenders and without obtaining any project report. The court found that the Nagar Palika’s decision was “wholly

illegal and smacks of arbitrariness, unreasonableness and irrationality.”?® Significantly, the court held that the

Mahapalika had also violated the public trust doctrine which had grown from article 21 of the Constitution.>’
The court refused to be deterred by the fact that the building complex in four blocks had already been con-

structed. It directed the demolition of the complex and the restoration of the park.?



There are several problems with the decision of the review court in Common Cause. First, it has left the court’s
position on the public trust doctrine unclear. Limiting its application to environmental cases places a narrow
construction on the scope of the doctrine that should legitimately cover all public resources. Secondly, the
court’s decision that the doctrine of misfeasance in public office cannot be established in proceedings under
article 32 is likely to be considered per incuriam since there is no reference whatsoever to the judgment of the

court in Shiv Sagar TiwariZ’on this very point. There the court, after referring to three judgments of common-

wealth courts,*° explained why the doctrine was being applied although there was no injury to any third party:
“Firstly (sic) and primarily to bring home the position in law that misuse of power by a public official is action-
able in tort. Secondly, to state that in such cases damages awarded are exemplary. The fact that there is no injury
to a third person in the present case is not enough to make the aforesaid principle non-applicable inasmuch as
there was injury to the high principle in public law that a public functionary has to use its power for bona fide

purpose only and in a transparent manner.”! In fact, the review court in Common Cause has already adjudged
the outcome of Sheila Kaul’s review petition.

Thirdly, and inexplicably, the court’s acceptance of Common Cause’s locus standi to establish the arbitrariness
of the minister’s act but not to demand that consequential reliefs in the form of damages be awarded on the spe-
cious reasoning that a PIL petitioner has to be an affected party in order to ask for compensation for violation
of fundamental rights. The splitting up of locus standi of a PIL petitioner for two inseparable elements of the
case on the premise that such petitioner is not an injured party itself challenges an important facet of PIL in a
fundamental manner. Fourth, is the court’s finding its earlier direction to the CBI to investigate other offences
that may have been committed by the minister as being violative of his right to life. This would well invalidate
every possible instance of reference of a case in PIL for criminal investigation.

Compensation

PIL has firmly established the principle of award of compensation for constitutional wrongs, as a part of the
public law jurisdiction of constitutional courts.>? This significant contribution of PIL was followed by several

high courts in the year under review. The Punjab and Haryana High Court®® and the Delhi High Court** award-
ed compensation for the death of an innocent child -- the former when a child slipped into an open manhole
and the latter when a child ran from the school across the road to drink water and was fatally run over by a

moving vehicle. The Karnataka High Court®® awarded compensation to the victims injured due to the collapse

of a multi-storey building constructed without licence and the Gujarat High Court’® awarded compensation
for death of a wife of an unemployed mill worker who had been admitted to a civil hospital for removal of
uterus.

The compensation awarded by the Allahabad High Court to the victims of human rights violation perpetrated
by the police on the protestors demanding for a separate State of Uttarakhand, was reversed by the Supreme

Court.3” The high court had ordered the state government to pay Rs.10 lakhs to each of the dependants of all the
persons who died in police firing, Rs.10 lakh to each of the victims of molestation and Rs.15,000/- each to 398
persons illegally detained by the police. Further the high court directed that the state government was to make
reparation to the people of Kumaon and Garhwal Divisions “related to the population (5,926,146: Kumaon-
2,943,199 and Garhwal-2,982,947) in the equation of a rupee per month per person for a plan period of five
years and this compensation shall be invested amongst the population of Kumaon and Garhwal earmarked
specifically for a programme for the upliftment of the women — 50 paise of this reparation shall come from the

State of Uttar Pradesh and the other 50 paise from the Union of India.”*® The Supreme Court found that since
the high court had not indicated “how the government should make out the whopping amounts”, it was “unable

to concur with the aforesaid direction. We cannot ignore the reality that major revenue of the State Government

is through taxation. But no taxation is possible without legislative sanction.”

One more year went past without courts attempting to formulate principles for computing compensation pay-
able in specific instances of constitutional wrongs. The wry comment of the review court in Common Cause
in relation to punitive damages might well apply to situations where the court has directed a certain sum to be



awarded as compensation. In wondering how the amount of Rs.50 lakhs had been arrived at by the court in the
original judgment, the review court asked: “Why could it not be forty-nine lakhs fifty thousand?”*’

lll. FALLIBILITY AND RESPONSE: REVISITING PIL ORDERS

In the words of a judge: “We would like to believe that the Supreme Court has gone about its task less con-
scious of its supremacy and more warily with the intuition that the Court, though final, is fallible.”*' That
intuition perhaps facilitated the court revisiting its earlier orders with fair regularity. Finality of judicial orders
of the Supreme Court has always been vulnerable to reversals by larger benches of the same court.*> While the
court’s powers under article 142 to make orders “in the interests of justice” was seen, in the not very distant
past, to be wide and unfettered,* the recent trend has seen the court revert to the position taken in Prem Chand
Garg v. Excise Commissioner, U.P.** that the court could not, using that provision, ignore a substantive statu-

'[.45

tory provision dealing expressly with the subject.”™ This has consequently led to undoing past mistakes.

Satish Sharma was, in a review petition, able to get a different bench to recall the court’s earlier directions
asking him to pay exemplary damages and directing the police to register a criminal case against him after ac-

knowledging that the earlier judgment contained “errors apparent on the face of the record, which has resulted

in serious miscarriage of justice”.*®

But this does not explain the different approach in relation to cases arising out of the orders closing the polluting

units in Delhi and ordering their relocation.*’ The industry with the largest workforce, Birla Textiles, was able
to get its writ petition challenging the earlier order of the court on surrender of land referred to a bench of five

judges, thus effectively reopening a closed issue.*® The fact that the industry was itself a party to earlier orders
of implementation of the main judgment*’ was not a deterrent.’® On the other hand attempts by the workmen

to have the same decision reviewed failed.’! Attempts by workmen of certain other units to seek implementa-
tion of the court’s orders regarding payment of wages were also rebuffed by the court and they were asked to

approach the industrial tribunals instead.’> The other significant feature of the Delhi relocation of industries
case is that in the three years since the closure order there have been at least five hundred interlocutory applica-
tions considered by the court asking for reliefs of modification, clarification, recall and implementation. These
applications are a testimony to the problems emanating from the court’s perception of the issue as only one
of environmental pollution. Even three years after the order, polluting units were not closed down,>® laid-off

workmen not paid compensatory wages>* and loan facilities made available for relocation were not availed.>

Saw mill owners filed a writ petition in the Supreme Court challenging the correctness of its orders in the Forest

cases>® in compliance with which their mills were closed down. The order was questioned, inter alia, as be-

ing violative of the petitioner’s fundamental right under article 19(1)(g). The court in Sabia Khan v. Union of

India’’ termed the petition as “misconceived and based on a total misconception”.>® It said that the petition was
“an obvious attempt to question the correctness of the orders of this Court through a writ petition under article

32, which was not permissible.” The petition was dismissed with costs of Rs.10,000/- since “Filing of such a

petition is an abuse of the process of Court and waste of the time of the Court.”®® Unlike Birla Textiles, these
saw mill owners were not even a party to the original closure order and could not obviously have gone to any
other forum to ventilate their grievance. That the treatment of their writ petition was diametrically opposite to
the one given to the writ petition by Birla Textiles calls for critical comment.

Petrol pump owners affected by orders of the Supreme Court ordering removal of encroachments in the Delhi
Ridge Area® were able to get the order recalled on more than one occasion, and that too by interlocutory ap-

plications. In the first instance in M.C. Mehta v. Union of India (Re: Link Road Filling Station)®? the court on
a re-examination of its earlier order directing the shifting of the petrol pump found that while one side of the



station abutted the ridge area, the other abutted a road on which pollution causing traffic moved. The court
now reasoned: “If air pollution can be allowed on the road then there can be no reason why the petrol filling

station which is adjunct to the road, cannot be allowed to bear the pollution of the vehicles...”%* The court was
now of the view that the petrol filling station was subservient to the road and “cannot subserve the purpose of

a ridge.”® The order made earlier was recalled. On the basis of this order, one month later another petrol fill-

ing station abutting the ridge was allowed to retain its original site, this time in a review petition filed by it.
The Link Road recall order led to further complications necessitating another order in M.C. Mehta v. Union of
India (Re: Inder Mohan Bensiwal and Re: Bharat Petroleum Corporation).%® The Supreme Court had to restore
status quo ante the recall order. This was done in two interlocutory applications. The court noticed that action
by the land and development officer consequential upon the reversal of judicial orders had resulted in one oil

corporation getting two plots and the other none.

The regularity with which earlier PIL orders, presumed to have become final, are revisited with different re-
sults, raises doubts about theory of finality in this jurisdiction. Finality also gets challenged when later benches,
different in composition, on being asked to apply earlier orders question their correctness. The much acclaimed
view of a three judge bench of the Supreme Court in Consumer Education and Research Centre v. Union of

India®” that “the right to health, medical aid to protect the health and vigour to a worker while in service or
post-retirement is a fundamental right under Article 21, read with 39 (e), 41, 43, 48-A.”% has been doubted by a

later bench of two judges in Confederation of Ex-Servicemen Assn. v. Union of India®® and the matter directed
to be placed before a bench of five judges.

However, the question whether it is legally permissible for a bench of the high court to undo, in collateral pro-
ceedings, an order made by another bench of the same court in a PIL, has been answered in the negative by the

Supreme Court in Manohar M. Galani v. Ashok N. Advani.”® One bench of the high court had, in a PIL, directed
criminal investigation into the alleged irregularities in the functioning of the subordinate court in the district
of Dakor in Gujarat, and periodic reports were being submitted to the high court. The accused persons then
moved a separate petition to quash the criminal proceedings. A different bench of the high court which heard
and allowed these petitions, also quashed the PIL. The Supreme Court found the later order to be erroneous
since the high court could not have interfered with a collateral proceeding initiated by the high court itself. The

converse is also true. In Malik Bros. v. Narendra Dadhich,”! the Supreme Court set aside a high court order in
a PIL which sought to undo the orders of a civil court in collateral proceedings. The dispute between the Indore
Development Authority (IDA) and a purchaser of land in a public auction conducted by the IDA was referred
by one bench of the Madhya Pradesh High Court for arbitration by consent of parties. After the award had been
rendered, a PIL was filed questioning the reference to arbitration alleging irregularities in the entire transaction.
A later bench that heard the PIL quashed the arbitration proceedings and the award. The Supreme Court found
that PIL was based on conjectures and surmises and that there was no material before the high court justifying
its interference.

This injunction is not yet being followed by the high courts. Pursuant to orders of a division bench of the
Andhra Pradesh High Court in a PIL concerning alleged illegalities committed in the acquisition of land in
Vishakhapatnam for a steel plant there (known as ‘Yeluru Land Scam’), the Government of Andhra Pradesh
in 1997 appointed a commission of inquiry presided over by a sitting high court judge to investigate the scam.

Two years later, in another PIL, a single judge found that the notification appointing the commission of inquiry

was bad in law and quashed it.”* Since the government had already approached the civil courts against the

enhancement of compensation and the criminal investigation had been handed over to the CBCID, the court

now felt that the commission of inquiry would be an additional financial burden and would serve no purpose.’?

A fresh set of directions was issued for time bound disposal of the civil and criminal cases. Thus, the earlier
orders of the division bench in the PIL were undone.

The high court is certainly not powerless to correct obvious errors in the application and implementation of
PIL orders. The Patna High Court in two cases acknowledged the serious errors committed by the municipal

authorities purporting to act under general orders passed by the court in PILs. In Bhola Sah v. State of Bihar’*
the court found that the demolition of the buildings belonging to three residents by the authorities in the course



of an anti-encroachment drive triggered by the court’s orders in a PIL” was wholly illegal and unjustified.
None of the affected residents was given any notice prior to the forcible demolition. The court found that the

demolitions could not be “justified on the plea that they were carrying out the directions of this court”’® and

deprecated that “such brazenly illegal acts were done in the name of this court.””’

IV. PRAGMATISM AND PRIORITISATION

The strength of PIL lies in its facilitating easy access to courts through flexible rules of procedure. One criti-
cism, however, of some of the orders in PIL has been that all the parties likely to be affected by the court’s
orders are not given a prior hearing. In environmental matters involving stoppage of polluting activity, the

complainants have included both the industry and the workforce.”® Not all shrimp farm owners were heard
before the judgment ordering their closure came to be made, yet they could not on that ground seek to reopen

the case.”” While it is arguable that orders in PIL, which are invariably of a general nature, would inevitably
hurt the interests of one party or the other and that it is neither practical nor feasible to wait to hear everyone
affected before such orders are made, this would not justify not hearing the affected population that is known
and identifiable and which is going to be immediately and directly affected by the court’s orders.

The PIL by the Bombay Environmental Action Group (BEAG)® in the Bombay High Court reveals yet another
use of courts and PIL by environmental groups projecting environmental issues in a uni-dimensional manner.
BEAG’s complaint in February 1995 to the high court was that the Sanjay Gandhi National Park, a protected
forest under the Indian Forest Act, 1927 and a national park under the Wildlife Protection Act, 1986, had been
encroached upon in a large scale by slum dwellers who had put up unauthorised structures and that the authori-
ties were indifferent to the resultant threat to the park.

The high court by an order of 12.2.1997 directed a committee of state government officers to recommend short-
term measures to tackle the problem of encroachment. The committee submitted its report on 13.3.1997 and on
the basis of its recommendations, the high court on 7.5.1997, passed a detailed order in regard to removal of
encroachments and eviction of unauthorised occupants. There is no indication whatsoever in the order that the

views of the slum dwellers were elicited and considered. The specific directions in the order included:®!

(k) The authorities are directed to conduct a survey of the inhabitants of the National Park Division
within a period of two months from today. Any person found to be in possession of a hut for
which he himself does not have a valid photo pass must be evicted forthwith and the structure
demolished subject to clause (0) hereafter...

(n) It is ordered that after carrying out the above mentioned survey all persons whose names are not
found in the electoral rolls prepared with reference to 1st January 1995 or any date prior thereto
shall be forthwith removed from the National Park Division and structures inhabited by them
shall be demolished. All material shall be confiscated so that the same is not used to re-erect the
structures.

(o) With respect to slum dwellers residing within the National Park Division whose names appear
on the electoral rolls prepared with reference to 1st January, 1995 or any date prior thereto and
who continue to live in the same structure, it is directed that the state government shall within 18
months from date relocate these persons outside the boundaries of the National Park Division in
keeping with their present policies, and thereafter demolish the structures occupied by them. Until
such time electricity and water supply to the structure will also be allowed to be continued.

Notices were to be published in two Marathi and two Hindi newspapers of the intention to demolish and

six weeks’ time given to a slum dweller to show that he satisfied the requirement spelt out in para (o) of the
court’s order. Subject to compliance by the authorities with para (o), “all ration shops, schools and dispensaries



presently functioning must be demolished within eighteen months from today.”®* The court’s order included
detailed directions on deployment of platoons of Special Reserve Police (S.R.P.), provision of an helicopter
and appointment of a High Level Monitoring Committee under the Chairmanship of the Collector, Mumbai
Suburban District to ensure implementation of the court’s order. The court specifically directed that “any action

proposed to be taken by the abovementioned Monitoring Committee shall not require any further notice to be
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given to the encroachers/ slum dwellers”.
By the time the case was heard next on 17.7.1999, 20,000 structures had already been demolished. The gov-
ernment informed the high court that of the 60,000 unauthorised structures in the park, about 33,000 were
from prior to January, 1995 and were eligible for allotment of alternate sites. The choice of the alternate site
at Kalyan, at a considerable distance from the present site, was tacitly approved. The high court appointed yet
another committee to ensure that the slum dwellers eligible for alternative accommodation would be re-located
and that the work of preparation of lay out marking of rolls and preparation of estimate would be completed by
30.9.1999. All eligible encroachers were to be allotted pitches of 15 ft. by 10 ft. in the identified plots and their
structures were to be demolished as soon as the pitches were allotted. Each eligible encroacher would have to
pay Rs.7,000/- for the allotment of the pitches and the sum would be payable in four instalments.

The high court also appointed a grievance redressal committee comprising two retired judicial officers and the
additional collector. The court would not entertain any individual grievance till the grievance redressal commit-
tee vetted such grievance and thought it appropriate to refer it to the court. No other tribunal would entertain
any proceedings in that behalf. The decision of the committee would be final and would not be called in ques-
tion in any court or tribunal. A further committee was appointed for overseeing the work of afforestation of the
encroached area. The map prepared and the survey carried out by the forest department and submitted to the

court was to be treated as final .3

In a further order passed on 13.3.2000 the high court extended the time up to 22.3.2000 for eligible persons

to make payment for the alternate sites.®®> Anxious that the demolitions should proceed in the meanwhile, the
high court drew up a detailed plan of how many SRP platoons would be made available for ensuring smooth
progress of demolitions on the different dates. It even suggested that the committee “can avail of the services
of a retired army personnel of the rank of Major or Colonel, that will facilitate the execution of the entire opera-

tion.”® It decried the attempts by the association of slum dwellers to ask for being resettled on the periphery of

the park instead of at Kalyan. The court said: “There is no question of this aspect being considered either by the
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committee appointed by this court or by the petitioners and for that matter even by the court.
The demolitions soon gained momentum and were carried out at the rate of 1,000 structures a day with the
alternate sites either not being made available or not being equipped for any form of resettlement. Only about
4,000 families could find resources to pay the amount stipulated. The rest found it plainly unaffordable. This
led to protests that were brutally put down. The high court on 17.4.2000 passed a further order prohibiting dem-
onstrations and agitations within 1 km of the periphery of the national park. Having no alternative, the slum
dwellers under the banner of the Nivara Hakk Samiti on 26.4.2000 moved an application before the high court
seeking to be impleaded in BEAG’s writ petition and be given a hearing. The high court refused to pass orders

and adjourned the hearing on the application to a date beyond the summer recess of the court.®®

A telling feature of the above case is that at no stage did the BEAG or the government or even the court think
it necessary to solicit the views of the slum dwellers who were in fact the ones directly affected. None of the
orders reflect their point of view at all. To compound this, no attempt was made to find out whether the plan
of the park submitted by the forest department or the list prepared by it of the eligible encroachers was in fact
correct or not. The device of having the aggrieved slum dwellers approach a grievance redressal committee
and preventing them from approaching any other court or even the high court directly, meant that they would
not have any real remedy against an order made behind their back. Also, it did not satisfy the requirement that
they should have in the first place been heard by the high court even before this order was made. Inequitably,
the burden was on the slum dweller to show that he was wrongly categorised as being ineligible for an alter-
nate site. Considering the difficulties even otherwise experienced for persons to have their names included in
an electoral roll, the choice of the electoral roll as the qualifying requirement meant that a larger number of
persons would be rendered ineligible and face the prospect of immediate demolition of their hutments and con-



sequent eviction. Preservation of the national park appears to have been prioritized over the bundle of survival
rights — to shelter, health and education, to name a few — of the slum dwellers.

V. JUSTICIABILITY

The courts reiterate what issues are justiciable and what are not in PIL. They have used the law and policy
divide to avoid entertaining cases that seek, for instance, introduction of prohibition of liquor or recognition of

a language as an official language.® The technical nature of the subject matter does not necessarily exclude its
justiciability. Environmental cases are one instance of how the court will creatively get around this apparent
hurdle. Decisions that further the policy of the state or even a change of policy will not be examined by the
court unless shown to be mala fide.

Environment

In A.P. Pollution Control Board v. Prof. M. V. Nayudu® the issue was whether the castor oil industry in question
was a hazardous one and whether it was likely to result in pollution of the lakes supplying drinking water to the
twin cities of Hyderabad and Secunderabad. The Supreme Court acknowledged that “considerable difficulty is
experienced by this Court or the High Courts in adjudicating upon the correctness of the technological and sci-

entific opinions presented to the Courts or in regard to the efficacy of the technology proposed to be adopted by

the industry,”" and although it appeared to be a global phenomenon, the court nevertheless thought it important

to interdict since after all “environmental concerns arising in this Court under Article 32 or under Article 136
or under Article 226 in the High Court are of equal importance as human rights concerns. In fact, both are to
be traced to Article 21 which deals with the fundamental right to life and liberty.... It is the duty of this Court

to render justice by taking all aspects into consideration.”® The court then referred the issues to the National

Environmental Appellate Authority set up under a statute of 1997 and asked it to submit a report to the court.”?
Thus what was acknowledged as being not easily amenable to judicial disposition was brought within the realm
of justiciability as the court was determined to act in the matter.

Commissions of inquiry

The communal riots that took place in Meerut in 1982 resulted in the appointment of the Justice C.D. Parekh
Commission of Enquiry. The commission submitted its report in 1988 and the state government sat on it for a
decade thereafter. In a PIL on the issue, the court asked the government to inform it as to the decision of the

government in the matter of implementation of the report.”* The government thereafter decided to reject the
report with a view to “maintain religious and political harmony in Meerut City and to avert any flare-up in any
particular class or community”.® This, according to the court, effectively rendered the writ petition infructu-
ous. However before parting with the case the court expressed its displeasure that reports of commissions of
enquiry were not being taken seriously thus affecting the credibility of the entire exercise.

However, another bench of the Supreme Court did not think that matters came to an end merely because the
government did not accept the report of a commission of enquiry. The Karnataka Government informed the
Supreme Court that it was not accepting the report of the Justice Venkatesh Commission of Enquiry appointed
by it to probe into the riots that broke out in 1991 in Bangalore and other pars of Karnataka over the conten-
tious issue of the sharing by the States of Karnataka and Tamilnadu of the waters of the river Cauvery.’® The
Supreme Court was able to get the parties to the PIL to agree to the setting up of an adjudicatory tribunal to be



called the Cauvery Riots Relief Authority to be constituted by each of the states of Karnataka and Tamilnadu.
The tribunal comprising three retired district judges would invite claims from all persons affected in the riots
that took place in December 1991 and January 1992 in connection with the Cauvery water dispute. The court
formulated a detailed procedure to be followed by the tribunals in dealing with the claims. Each tribunal would
complete its exercise within 12 months and submit a report to the court. The report as approved by the court

would be then complied with by each of the states within three months.®’ Thus, the court displayed judicial cre-
ativity in resolving a vexatious problem which had eluded solution for over seven years. Instead of relegating
parties to civil remedies or leaving it to the respective governments, the court stepped in to enable the creation
of a fact-finding mechanism to determine compensation payable to the victims.

The device of referring an issue for determination by a commission of inquiry is sometimes adopted by the
court as a means of finding a temporary solution to a vexed problem. One instance was the direction issued
in a PIL by a division bench of the Calcutta High Court that the government of India “shall launch a vigorous
inquiry in accordance with law by appointing, if necessary, a Commission of Inquiry as a special case for the
purpose of giving an end to the controversy whether (a) Netaji Subhas Chandra Bose is dead or alive (b) if he
is dead, whether he died in a plane crash (c) whether the ashes in the Japanese temple are the ashes of Netaji
(d) whether he has died in any other manner in any other place and, if so, when and how (e) if he is alive, in

respect of his whereabouts”.”® The court also imposed a pre-censorship directive, which prima facie appears
unconstitutional, that “the government shall at appropriate level examine/ scrutinize all publications pertaining
to the matter as above and proscribe, if necessary, all such publications which appear to touch on the question
of death or otherwise of Netaji if the same has the effect of disturbing public order and causing incitement to
violence and government, if so advised, shall inform all publication houses to take its prior permission before

any publication on the subject above is made and before granting such permission scrutinise in the manner as
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indicated above.
The plea for the appointment of a judicial commission of inquiry to investigate into deaths of thousands of
persons, believed to be naxalites, between the years 1968 and 1972 in West Bengal was made in a PIL filed in
1998 by Sujato Bhadra, Member Secretary of the Association for Protection of Democratic Rights and Abhijit
Mazumdar, son of Charu Mazumdar a prominent leader of the naxalite movement. The petition chronicled an
inexhaustive list of persons killed in false encounters or due to custodial violence or torture. It was alleged that
Charu Mazumdar had himself died in 1972 due to deliberate denial of proper medical facilities while in police
custody. The court agreed with the counsel for the petitioners that “with regard to the nature of capital crimes

the question of limitation does not and cannot arise.”'%° However, the court noted that an earlier notification is-
sued by the State of West Bengal appointing a judicial commission of inquiry to investigate these very killings
had been quashed by the Calcutta High Court in 1984 on the ground that there was no material disclosed upon

which the government could have formed the necessary opinion.'°! Although in the said decision it had been
left to the government to reconsider the matter and take appropriate action, no action had been taken. 27 years

had been allowed to elapse without any PIL being filed in the interregnum. In the circumstances the court was

“not inclined to entertain the petition at such long lapse of time even if the allegations are distressing...”'%?

Human rights violations

The high court has not reacted uniformly to demands for instituting independent inquiries by the CBI into in-
stances of human rights violations. A PIL by Anweshi, an NGO in Kerala, seeking the reference of a criminal

case for investigation by the CBI was rejected by the single judge of the Kerala High Court.'®® The allegation
was that an owner of an ice-cream parlour in Kozhikode was behind a racket for procuring girls for important
politicians including an ex-minister, police officers and bureaucrats. It was therefore apprehended that the
state police would not be able to conduct a fair and impartial investigation. The high court observed that use
of epithets like “brain behind the racket”, “mafias”, “black hands” and “influential persons” were too vague
and that the pleadings did not make out a case of bias on the part of the police. The court said: “It is the nature
and severity of the offence with the ramifications and fall out that matters in ordering enquiry by an external

agency and not the personality of the individuals involved or its moral aspect”. '°* Another single judge of the



same high court responded favourably to a similar demand by an NGO Niyamavedi. The PIL was triggered
by a startling disclosure by a retired police constable that he had shot one Varghese in a false encounter 28
years earlier under the compulsion of his superiors. The government conceded to the demand of the family of
Varghese to institute a judicial enquiry. Nevertheless Niyamavedi’s plea that the judicial enquiry would not
serve the purpose and that since top police officials were involved it would be embarrassing for the Kerala

police to investigate the case, prevailed with the court.'® The CBI was asked to register a case and complete
investigation within six months.

Rights of mentally ill
While monitoring its directions in a PIL concerning conditions of undertrials in jail,'? the Supreme Court
was in 1999 informed that one Ajay Ghosh had been kept as undertrial in Presidency Jail in Calcutta since
1962. The court recorded in December 1999 the sordid tale of the prolonged incarceration of Ghosh for over
37 years without any justification. While there were court orders till May 1964 there were none for a gap of
19 years thereafter till 1983. The court was anguished that “what happened during the period 1964 to 1983, a

period of almost 19 years, is not known”.!°” After a PIL was filed in the Calcutta High Court in 1989, Ghosh
was produced before a division bench in December, 1994 when a direction was given to the Inspector General
of Prisons to get him examined by a panel of doctors. Thereafter, Ghosh was transferred to the Antaragram
Psychiatric Centre from where reports were sent to the high court till 1999. Although the chief psychiatrist of
the Antaragram Psychiatric Centre opined in July 1999 that Ghosh would benefit by staying at an old age home
under the supervision of a psychiatrist, nothing was done. The Supreme Court lamented “this case presents a
pathetic state of affairs and demonstrates the manners in which Ajay Ghosh was treated. The blatant manner in
which the fundamental human rights of Ajay Ghosh, including the rights under Article 21 of the Constitution

have been violated presents a depressing picture.”!®® The high court was requested to nominate a judicial
magistrate to hold an enquiry into the matter of the protracted incarceration of Ajay Ghosh and submit a report
within six weeks.

Law making

That the courts will not indulge in law making is a proposition that has been shown to be incorrect by the courts

themselves in PIL.!” The Supreme Court lent further credence to this view by facilitating a statute making

exercise to deal with the problem of sexual abuse of children. In Sakshi v. Union of India, ! the Supreme Court

agreed with the petitioner, an NGO working in the area of child sexual abuse, that the 156th report of the Law
Commission on the amendment of the Indian Penal Code did not deal with the issues raised in the petition
concerning child sexual abuse. The Law Commission was requested once again to consider the issues submit-
ted by the petitioners and “examine the feasibility of making recommendations for amendment of the Indian

Penal Code or deal with the same in any other manner so as to plug the loopholes.”!!! The Law Commission

could take the assistance of the petitioners. The court certainly was lending its weight when it said, “the issues,

it appears to us, do need a thorough examination”.!!?

The Supreme Court also involved itself in the exercise of ensuring drawing up a Jail Manual for Delhi''® and

ensuring the implementation of the Dowry Prohibition Act, 1961.114

Law and policy

In Punjab Communications Ltd. v. Union of India''> the Supreme Court was examining whether the govern-
ment could change its policy by providing telephones in Eastern Uttar Pradesh from its own resources into one

providing telephones for rural areas in the entire country. The appellant, an Indian company, had submitted a



tender for supply of digital wireless facility to 36,000 identified villages in Eastern Uttar Pradesh. The allega-
tion of the appellant was that under pressure from a multi-national company which had not been short-listed,
the department of telecommunications sought to call for fresh tenders for the outmoded analogous system and
cancel the earlier tenders. Even while the appellant’s challenge to the action was pending before the Supreme
Court, Asian Development Bank withdrew the loan on the basis of which the tender was raised. Now it was
decided to have a new scheme for providing telecom facilities to all rural areas. The appellant questioned the
unilateral change of policy and claimed that its substantial legitimate expectation of award of the contract had
been violated. The appellant was supported by a separate PIL filed in the Allahabad High Court which was then
transferred to the Supreme Court.

The court held that while “duty to act in good faith is inherent in the process”!''® and that there may be distinc-

tion between fraud in public law and private law, it added: “But all these legal principles are not relevant if the

so-called or alleged attempt or fraud did not fructify.”!!” Further the choice of the policy was for the decision
maker and not for the court and “the judgment whether public interest overrides the substantive legitimate

expectation of individuals will be for the decision maker who has made the change in the policy and the courts
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will intervene in that decision only if they are satisfied that the decision is irrational or perverse.
The A.P. Dalit Mahasabha questioned the legality of allotment by the state government of 250 acres land to the
International School of Business for setting up of a business management school. It was alleged that the allot-
ment had been made at a price far less than the market value and without inviting any offers by advertisement
or tender. The single judge of the high court rejected the PIL primarily on the ground that it was not permissible
for the court to “interfere with the policy decision of the government on the ground of any unreasonableness.

It is not possible for this court to substitute its own opinion for that of the executive.”!'” The division bench
while concurring with the single judge and dismissing the appeal added: “the decision is by way of policy and

is not subject to judicial review, being not for extraneous consideration or not taking into consideration relevant

considerations.”'?°

On a lighter note, the demand that the Trivandrum-New Delhi express train should stop at Ernakulam Town
Station was also made the subject matter of a PIL. The high court dismissed the PIL stating that this was a

policy decision to be decided by the railways.'?!

Other instances

The courts have on the ground of non-justiciability declined to examine the correctness of decisions taken by

122 examine issues sub judice before a criminal court,'?* entertain a plea for reconvening the

caste panchayats,
Lok Sabha to consider a confidence motion excluding votes of two particular political parties'>* or determine
deviations from the model question paper in a board examination paper in one subject.'?> PILs could also be
dismissed for vague averments or for want of adequate particulars.'?® In one instance a PIL by a lawyers’ as-

sociation was dismissed when the petitioner could not produce the list of advocates who were its members.'?’

Abuse of process

The most common ground for rejection of PILs is that of abuse of process. The large number of cases that fall
under this category include instances of a PIL being filed knowing that an earlier petition on the same subject

matter was dismissed and appeal thereagainst was pending in the same high court;'?® a PIL by a police sub-

inspector, without disclosing the public interest involved, seeking to reopen a closed issue of genuineness of

caste certificates produced by two officers of government;'?° seeking investigation into the amassing of wealth

by a minister of state cabinet even while two similar complaints by the petitioner himself were pending before



the Lokayukta,'*° a petition challenging the oath of secrecy of office administered to the deputy chief minister

on the ground that there was no such post under the Constitution but seeking costs of Rs.50,000;!*! a PIL by a
lawyer and other investors seeking directions against police or investigation into affairs of a company without

disclosing material facts known to them;'*? petition seeking direction that manufacturers of firecrackers should
not be permitted to affix pictures of Hindu gods and goddesses on crackers as it caused mental agony to persons

belonging to the community;'* a petition by a standing counsel for the Municipal Corporation of Hyderabad
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alleging exploitation in the matter of payment of fees; ™ a petition based on press statement regarding preven-

tive arrests on poll eve alleging that the arrested persons had been denied the fundamental right to vote;'* a

PIL by a businessman seeking cancellation of the licence of an industry;'*® a PIL filed by a retired IAS officer
for wreaking personal vengeance making all manner of allegations against a police officer working in the of-

fice of the Lokayukta;'*’ and a tile factory owner filing a PIL seeking removal of an executive engineer in the

irrigation department on the ground of financial irregularities.'®

VI. POLITICS AND POLITICAL PERSONA

A PIL provides democratic space within the judicial system to highlight contentious issues of a political nature.

Political rivals using PIL to attack each other in perhaps not a new phenomenon.'*® But the year under review
revealed the frequency with which the courts are approached by politicians and not always without success.
The temptation to involve a prominent political personality in a PIL, as some other cases in this section show,
was apparently hard to resist not just for political adversaries.

A former Chief Minister of Tamil Nadu, Jayalalitha, in a PIL in the Madras High Court questioned the permis-
sion granted by the government of Tamil Nadu for the use of the Nehru Sports Stadium in Chennai for the
‘Platinum Jubilee Celebration’ of her arch political rival Chief Minister Karunanidhi. The permission was, ac-
cording to her, contrary to the express ban imposed by the government itself against the use of the stadium for
any purpose other than sports and games. In an interim order, the high court declined to injunct the event but
imposed conditions on the user of the stadium. Not satisfied, Jayalalitha approached the Supreme Court.

The Supreme Court was not impressed by the justification offered that the state would be richer by two lakhs
of rupees as daily rent for the stadium. “That understanding”, the court said, “is totally alien to the purpose for

which stadia are built”.'*’ The fact that Jayalalitha herself had as a chief minister used the stadium for a similar
purpose “would in no event be permitted to be quoted as a precedent.”'*! The court was nevertheless faced

with a fait accompli that “a lot of money has been spent in printing invitations to the invitees”'*? and that if the
court were to enforce that ban it “would lead to a lot of confusion to dignitaries who might have plans to come

to participate in the celebration”.'** The court, in an order informed by pragmatism, permitted “just this once,
and not ever hereafter partial use of the stadium for holding the function confining the user only to the space

occupied by the lower and upper galleries, totally isolating the area within the fence above described saving the

turfs, natural as well as synthetic.”'*

Jayalalitha was at the receiving end in another PIL which was heard along with the cases decided in J. Jayalalitha

v. Union of India.'* She and her former cabinet colleagues were before the Supreme Court challenging the
dismissal by the Madras High Court of their writ petitions questioning the state government notification ap-
pointing special judges under the Prevention of Corruption Act, 1988 (PCA) for trying the cases against them
for corruption. Even while the matters were pending before the Supreme Court, the political dispensation
changed and the central government issued a separate notification under section 3 (1) PCA appointing another
set of special judges for those very cases. The import of the later notification issued in February, 1999 was that
trial of the cases which had commenced in May 1997 under the earlier notification would have to be re-started,
a development that would undoubtedly benefit Jayalalitha and her colleagues. In the Supreme Court three writ
petitions were filed challenging the central government notification. One was by the Advocate General of Tamil



Nadu. He had appeared in the high court for the state government in these very matters and the state govern-
ment had not come forward to challenge the notification of the central government. The Supreme Court did not,
therefore, entertain his writ petition but permitted him to assist only as an intervenor. The other writ petition by

an advocate, M.A. Chinnaswamy, the court said, did not “deserve to be entertained”.'*® The third petition was
by VOICE which had first approached the high court with a PIL that had been dismissed on the ground that
the matter was sub judice before the Supreme Court “considering its credential for initiating a Public Interest

Litigation of this type”.'*” Ultimately, the Supreme Court quashed the notification on the ground that the cen-
tral government had failed to establish the necessity for issuing it.'*®

In the Andhra Pradesh High Court two PILs were filed by the leader of the opposition Congress-I party Y.S.
Rajasekhar Reddy (YSR) targeting in particular the Chief Minister (CM) Chandrababu Naidu. The first PIL
was filed after the Congress-I party’s representation to the Governor to forthwith grant permission to prosecute
the CM for offences under the PCA elicited no response. YSR sought a mandamus to the Governor. The high
court declined to entertain the PIL in view of the constitutional bar under article 361 that “the Governor cannot

be made answerable to any court for his acts done in discharge of his constitutional duties.”'*’ In the second
PIL, YSR sought a writ of quo warranto for removal of the CM and other ministers for violating the consti-
tutional mandate by not holding elections to the nine municipalities around Hyderabad within the stipulated
period. This time the high court explained its decision to dismiss the PIL on several grounds. The petitioners’
party when in power had itself not taken any steps to hold elections. This fact and the timing of the filing of the
PIL on the eve of elections with prior publicity, even when the issuance of notification for holding of the elec-
tions was imminent, could not be lost sight of while invoking the discretionary jurisdiction. Secondly, the State
Election Commission was an independent authority which had to take a decision to hold elections. Nothing
was shown to conclude that the CM had prevented it from holding the elections. Thirdly, the CM was holding
office at the pleasure of the Governor. He could be removed either by a vote of no confidence on the floor of the
legislative assembly or by invoking article 356 and in no other way. Finally, the writ petition was an attempt “to

use the courts as a platform for taking political advantage at the hustings by playing the game of chess in courts.

The courts cannot be permitted to be used as springboards for gaining political advantage at the hustings.”!>

The Patna High Court saw the protection given under article 361 as being personal to the Governor and not a

bar to judicial review of the exercise of discretion by the Governor under Article 163 (2) of the Constitution. !

Therefore, it negatived the preliminary objection to the maintainability of a PIL by a ‘non-political institution’
where the question was whether the Governor had the power and was right in asking Smt. Rabri Devi, who was
invited to form a government, to prove her majority on the floor of the assembly within ten days. The court,

however, upheld the action of the Governor as being consistent with the constitutional scheme which envisaged
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the collective responsibility of the council of ministers to the legislative assembly.
The PIL by Tarak Singh, a councillor of the Calcutta Municipal Corporation, in the Calcutta High Court seeking
cancellation of the allotment of plots in Salt Lake City made by and on behalf of the Chief Minister, Jyoti Basu,

took a strange turn ending in its dismissal.!> The petitioner was able to show that the Chief Minister himself
did not have discretionary powers for making the allotments but had done so only pursuant to the orders of the
Calcutta High Court in some earlier litigation in 1987. One allotment had been made in favour of the Chief
Minister’s brother-in-law Bimal Bose, a cancer patient, who in turn had bequeathed it to the Chief Minister’s
granddaughter. The petitioner furnished a list of allottees to buttress the contention that the allotments were
explained by the closeness of the allottees to the Chief Minister. The government did not succeed in negating
the locus of Tarak Singh on the ground that the PIL was politically motivated. The court was informed that
while allotments made prior to June 1987, by lottery, could not be reopened since the CM had no discretionary
power, the 276 allotments made thereafter constituted only 2.06 per cent of the total 13,339 plots. The allot-
tees included judges, doctors, lawyers, chartered accountants, sportsmen, artists, journalists, political sufferers,
bureaucrats on the verge of retirement, engineers and NRIs. The single judge of the high court agreed that the
allotments made out of the discretionary quota were without reasons and that no reasonable person would have

exercised discretion in that manner. However, since the petitioner had given up the prayer for quashing the al-

lotments, no consequential relief could be given and the petition had to be dismissed.!>*




Change of governments very often brings about a series of fresh political appointments to various statutory

and state controlled bodies. The issue in Dattaji Chirandas v. State of Gujarat'>® was the validity of the Chief
Minister’s advice to the Governor in regard to fresh nominations to the various posts, even before the ministers
comprising the cabinet could be sworn in. The high court held that the Chief Minister was not deprived of his
power to aid and advice the Governor till the council of ministers was sworn in. The pleasure doctrine obviated
the need for formal orders of removal of the incumbents.

The Orissa High Court refused to entertain a plea that the Chief Minister should be restrained from advising

the Governor to appoint certain named respondents as ministers.'>® The court thought it premature “to consider
the propriety of advice of the Chief Minister which is yet to be known and accepted by the Governor for ad-
ministering oath”.!>’

The Kerala High Court repelled challenge to the appointment of a nominee to represent the Chief Minister,
E.K. Nayanar, in his constituency Thalassery. Negativing the prayer that the Chief Minister having abdicated
his essential constitutional function should demit office, the court said: “some amount of play in the joints
will have to be conceded to the constitutional functionary while discharging his functions. His conduct in this

regard is therefore not liable to called in question before this court. It might be a matter for the legislature and
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the electorate...
Businessman R. Venkateshwara Rao’s PIL in the Andhra Pradesh High Court for a declaration that Sonia
Gandhi, having acquired citizenship by naturalization, could not either contest for a seat in Parliament or hold
the office of President or Prime Minister of India was dismissed. The challenge to the validity of section 5 (1)
(c) of the Citizenship Act, 1955 which permitted this was also negatived on the ground that it was based on

unassailable legislative policy.!>

The question of the validity of bulk allotment of plots made by the Bangalore Development Authority to a co-
operative society of legislators, which in turn made allotments to the individual legislators, without providing

any guidelines or criterion came up for consideration in S. Vasudeva v. Govt. of Karnataka.'®® The court found
that every one of the allotments made by the society were in violation of the relevant Act, rules and regulations.
The court said: “The political executive cannot be permitted to...confer public largesse upon the privileged

and influential at the cost and expense of the needy and deserving”.!®! All permissions granted for alienation
of the plots allotted to third parties were also found to be null and void. However, instead of quashing the al-
lotments, the court directed that a committee be appointed to examine each case of illegal allotment and based
on the report of the committee the authority would initiate the legal process for cancellation of allotment. The
Allahabad High Court held the issue of free rail passes to former members of Parliament to be illegal. They

were not a privileged group.'®> An ordinance promulgated by the Union of India validating the rail passes in

order to overcome the effect of the judgment was also declared illegal by the same high court.!®* The Kerala

High Court got the Union of India to formulate guidelines to govern the discretionary quota available to Lok

Sabha members to recommend allotments of telephone and LPG connections.'%*

Each of these cases involved in some sense issues of power and accountability. They also were premised on
the eagerness to ensure that those occupying high political offices were answerable to the law for their ac-
tions. Whatever the result, these attempts do generate publicity in the media and possible political mileage.
Interestingly, not all these PIL cases have been an abuse of process of court. This explains the tacit acceptance
by courts of the judiciary being another arena to adjudicate issues that have political ramifications.



VII. URBAN AFFAIRS

Health concerns

Issues of smoking in public places, administering of oral polio vaccine, holding of eye camps, sale of salt,
compulsory wearing of helmets and conditions of hospitals featured in the health concerns brought to the courts
in PIL.

The Kerala High Court in a PIL declared “Public smoking of tobacco in any form whether in the form of ciga-
rettes, cigars, beedies or otherwise is illegal, unconstitutional and violative of Article 21 of the Constitution of

India.”' Terming it as a ‘public nuisance’ the court directed the state administration to promulgate an order
under section 133 (a) Cr.PC prohibiting public smoking within one month of the judgment and the police to
prosecute all persons found smoking in public places for the offence under section 268 IPC. It termed the coun-
tenancing by the state of the baneful consequences of smoking in public places as a negation of the citizens’

“constitutional guarantee of a decent living.”'®® The high court reached the above conclusions after extensively
referring to scientific studies on the harmful effects of tobacco smoke. It felt that existing laws were sufficient
to deal with the problem and the issue was only of enforcement. The judgment was completely silent on the
submissions, if any, made by either the petitioner or the state.

The Karnataka High Court was informed through a PIL in 1998 that the joint organizers of an eye camp, the
Lions Club of Chintamani, Bangalore and the Commonwealth Society for the Blind, New Delhi, had not fol-
lowed the guidelines laid down by the government for holding such camps and that this had resulted in 72
persons losing vision in one eye and four persons in both. The court ordered interim compensation to be paid.
The report submitted to the government by the commission of enquiry constituted by it confirmed the careless-
ness and negligence in the holding of the eye camp. Eleven years later the court disposed of the petitions and

directed compensation to be paid on a scale fixed by the court.'®”

The debate over the government policy to encourage consumption of iodised salt spilt over to the court. K.C.
Malhotra’s PIL in the Madhya Pradesh High Court questioned the central government’s notification amending
the Prevention of Food Adulteration Act, 1954 and rules prohibiting sale of non-iodised common salt except
for medicinal purposes. The high court in rejecting the PIL accepted the government’s position, based on its
studies, that sale of iodised salt would improve the health of the people. Acknowledging that iodised salt was
far more expensive than common salt and would therefore be outside the reach of the vast majority of poor
people the court said: “this is an economic problem for all but in order to do greater good for all citizens, this
price will have to be paid. Simply because common salt will be cheaper than the iodised salt is no justification

for the courts to declare that the aforesaid provision is invalid particularly when it has been made for the benefit
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of the public at large.
The Allahabad High Court by rather short orders disposed of two PILs projecting public health issues. In the
first, after receiving no reply to the petition for three weeks, the court simply granted the petitioner’s prayer di-

recting Union of India to “strictly follow its own as well as WHO guidelines for manufacture and procurement

of oral polio vaccine and to adhere to internationally accepted standards and norms for polio eradication”.!®® In

the other, the complaint by an advocate as to the condition of government hospitals in the city of Allahabad led
to the court constituting a committee with a senior advocate for the court as chairman and the representatives

of the district administration as members to make investigations and submit a report.!”

Section 129 of the Motor Vehicles Act, 1988 prescribing compulsory wearing of helmets by drivers of two-
wheelers and pillion riders has provoked at least three PILs this year. The Kerala High Court by a common
judgment disposed of two PILs — one demanding strict enforcement of the provision and the other questioning
its constitutional validity — on the ground that it hurt religious sentiments of Jacobite Christians and Muslims.
The court negatived the challenge explaining that the caps worn by the members of these two communities
were not similar to turbans worn by the Sikhs, who were alone exempt from the provision. Consequently, there

was no violation of article 14.!7! The Punjab and Haryana High Court also rejected a PIL by a lady lawyer



questioning the challenging of pillion riders for not wearing helmets, despite the Supreme Court staying the
order of the High Court, in an earlier petition, directing that both drivers and pillion riders of two-wheelers
shall wear helmets. The high court explained that the stay granted by the Supreme Court did not put an end to

section 129, for the violation of which the challan was issued.'’?

Town planning

The anxiety to promote tourism as an industry has led state governments to devise special rules permitting
privatisation of the task of development of tourist sites at hill stations. This could prove to be detrimental to not
only the planned development of such ecologically sensitive areas but also overlook the protection that exists
in law to lands owned by tribals. These issues figured in a PIL brought before the Bombay High Court by the
BEAG. Sahara India Housing Ltd. (‘Sahara’) obtained power of attorney from 69 purchasers of 3376 acres of
land from eight villages of Malshi Taluka which fell within the Pune Metropolitan Region permitting it to de-
velop the land. Sahara’s target was 5000 acres. In 1993 Sahara applied to the Collector of Pune for permission
to convert the lands to non-agricultural use for construction of farmhouses. The permission was refused. After
the Maharashtra Tourism Development Corporation (MTDC) announced investment opportunities for tourism
in the state, Sahara on 3.3.1995 applied to MTDC for grant of permission for its project for a like city involving
the construction of a holiday resort on 413 acres and creation of two water bodies and a helipad. The MTDC
granted the permission on 9.3.1995. Without waiting for the environmental clearance or permission regarding
conversion of land to non-agricultural use, Sahara started construction of various structures from March, 1995
onwards.

The PIL challenged the Special Development Control (Hill Station) Regulations issued by a notification dated
26.11.1996 under section 20 (4) of the Maharashtra Regional and Town Planning Act, 1966 (MRTP Act), on the
ground that Sahara was being shown a special favour by the government and that it was delegating its essential
function of planning the development of hill stations to private builders and developers. There were viola-
tions of the forest laws, ceiling laws, the MRTP Act, the Land Revenue Code and the Bombay Tenancy Act.
Although there was a prohibition on sale of tribal lands to non-tribals, it was alleged that many tribals had been
forced to sell lands for Sahara’s project. The other challenge was to the letter of intent dated 7.1.1997 issued by
the government to Sahara in respect of its project. Although the court negatived the challenge to the notification
and letter of intent the grounds of excessive delegation, mala fides and as being harmful to the environment, it
accepted the contention that Sahara was merely a power of attorney holder of individual purchasers of land and
the relevant statutes i.e., the Ceiling Act, the Bombay Tenancy Act or MRTP Act did not recognise a developer
or builder who was not himself an owner. The court concluded: “Sahara started constructions since March,
1995 without any permission but with the ardent belief of its regularisation, this clearly conveys that it expected
governmental blessing and hence the government has undertaken the exercise of issuing the letter of intent to

suit the mission of Sahara.”!”® The letter of intent was quashed and set aside. The government was directed
to carry out a probe regarding the land deals of Sahara. The tribals were permitted to approach the competent
authority for establishing that their lands had been taken by force and without any payment.

The Allahabad High Court accepted a plea challenging the carving out of a new revenue district in the State
of U.P. by the name of Sant Kabir Nagar. With the government failing to file its reply within the stipulated
time, the court presumed the averments in the petition to be correct and directed the government to reconsider

the matter and “decide whether there was any good administrative and financial ground to issue the notifica-
2" 174

tion”.
Krishan Banon’s PIL in the Himachal Pradesh High Court complaining that the authorities were permitting
haphazard construction of hotels and commercial establishments was dismissed eight years after it was filed.
The petitioner’s plea that there were violations of the building guidelines issued by the municipal authorities
from time to time was declined on the ground that since these were not statutory guidelines they were not
justiciable. The complaint regarding the fudging of records relating to the building plan of a particular hotel
was a disputed question of fact which would not be examined by the high court in a writ petition under article

226.'° However, hotel owners in Sikkim were able to get the high court, in a PIL filed by them, to direct the



state government to take appropriate action to ensure that structural improvements be made to two dilapidated
buildings housing hotels in Gangtok.'”®

City concerns

177

PILs were also filed for removal of encroachments, '’ stoppage of public nuisance as a result of conduct of

public meetings'’® or holding of bundh,'”® water supply to particular localities,'®" keeping localities clean,'®!

182 183

providing access to public parks, °* prohibiting use of neon lights in cars, ®> minimising accidents on roads

through better traffic control,'®* strict enforcement of reservation of seats for women in buses'®* and preventing

use of cell phones by inmates of the prisons.'*®

VIIl. CONCLUDING REMARKS

Concluding mandamus

The monitoring of PIL orders is an integral facet of the court exercising its jurisdiction of ‘continuing manda-
mus’.'®” This not only restores the hope that orders made in PIL are not a one-time exercise but that the courts

are serious about implementation. In D.K. Basu v. State of West Bengal,'®® the court had given a large number
of directions for compliance by the state governments. In the year under review the case was heard by the court
presided over by the Chief Justice of India who had delivered the main judgment, on five different occasions
between January and October 1999. The court dealt with the aspect of implementation state-wise by calling for

compliance reports and closely examining the extent of compliance.'®® Significant progress was achieved as

a result of the court hearing the case at periodic intervals. Likewise, the Forest Matters,'”
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the PIL concerning
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automobile pollution in Delhi, ”" the preparation of a revised prisoners manual for Delhi,

193

the preparation of a

the implementation of the Dowry Prohibition Act, 1961'** and the matter
195

revised prisoners manual for Delhi,

concerning the scam arising out of allotment of petroleum gas outlets by a private party > were listed at regular
intervals before the same bench that made the earlier orders for the purposes of monitoring their implementa-

tion. On the other hand, monitoring of orders made by the high courts in PIL was not readily discernible.'*®
The choice of cases for monitoring has depended to a large extent on the continuation of the same set of judges
who deal with the matter in the first instance.

Issues of procedure

The decisions of the high courts reveal a predominant engagement with urban issues like provision of civic
amenities, town planning, public accountability and public health. Issues of geographical proximity to the seat
of the high court seem to more readily catch the attention of the court. It is a matter of some concern that issues
of human rights violations are appearing less as PIL issues before the courts. The creation of the human rights

commissions at the central and state levels could explain this only in part.!”” The fair regularity with which
disputes between citizens and statutory civic bodies appear in the high courts has prompted the Delhi High
Court to direct that there shall be permanent Lok Adalats constituted under the Legal Services Authorities Act,
1987 to decide the disputes involving the Delhi Development Authority, the Municipal Corporation of Delhi,
the New Delhi Municipal Committee and the Delhi Administration. This is ostensibly to ease the pressure on



the writ jurisdiction of the high court.!”®

The lack of a procedure governing the entertaining of PIL cases suo motu by judges has been a matter for con-
cern in the Karnataka High Court. Pursuant to orders of the Chief Justice a notification was issued directing
that PIL writ petitions would be listed before a division bench “dealing with the particular subject as per sitting

list”.!?° Later by another order it was stipulated that “the Hon’ble Judges shall not initiate or entertain applica-

tions, petitions, complaints, or grievances — suo motu or otherwise — except when specifically assigned”.2%
These orders were challenged by the advocates practising in the high court on the ground that they were op-
posed to the Karnataka High Court Act, 1962 and the rules and that they tantamounted to the Chief Justice
usurping the powers of other judges. Negativing these contentions, the court held that on a reading of the Act
and rules the position was that “the Chief Justice is the sole supreme authority for constitution of Benches and

for distribution of judicial work among the Judges of the High Court.”*’! Further, with a view to discourage
professional litigants abusing the process of the court, “treating PIL as a special case keeping in view the vital-

ity of its nature, posting before the Division Bench cannot said to be arbitrary or unreasonable”.2°? Meanwhile,

other high courts and the Supreme Court continued to entertain PILs suo motu.?%3

The original purpose

The issues that promoted the ascent of PIL as a tool for ensuring access to justice to the underprivileged sec-
tions of society are no longer the ones that occupy the space that PIL provides in courts. The reminder by the
Supreme Court in 1999 that “the real purpose of entertaining such application is the vindication of the rule of

law, effective access to justice to the economically weaker class and meaningful realisation of the fundamental
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rights was perhaps necessary. The expectation that legal aid committees would take up public causes as

social justice litigation in courts has also not materialised.?%

Yet, there remains the hope that PIL will revert to its original purpose.
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