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India is criss-crossed by 12 major river systems. About 85% of the available water
is used for agricultural purposes, 8% for domestic purposes and 5% for industry
(FAO Aquastats 2003). Its long history can be traced back to the Indus Valley
Civilization that emerged on the banks of the river Indus. Over the last 5,000 years,
society has evolved under multiple kingdoms. It was often conquered by invaders
from other countries, each bringing its own system of governance. Part of this
story is recorded in historical accounts and records of visitors to India and part is
unrecorded, giving a patchy, incomplete picture of the evolution of water manage-
ment. Nevertheless, this chapter explores the available information to provide an
overview of the key elements of the changes in Indian water law and policy over
the centuries, focusing, however, on more recent developments.

This chapter first provides a brief history of water law in pre-colonial and colo-
nial India, before moving on to discuss post-colonial water management in the
country. It closes with the present decade to highlight current challenges.

10.2 The Pre-colonial History of Water Law

The pre-colonial history of water law in India (2500 BCE until sixteenth to seven-
teenth century CE) can be divided into an analysis of ancient India (2500 BCE until
about the tenth century CE), and medieval India with the arrival of the Muslims
through the Mughals after the sixteenth century. Water law in ancient India evolved
slowly from custom, religion and written codes. This section elaborates briefly on
the historical context and then focuses on the evolution of water law.

10.2.1 Historical Context

The Indus Valley Civilization flourished around 2500 BCE. Water was vital for the
civilization and was used primarily for human personal use and irrigation. The most
important structure in the city of Mohenjodaro was the Great Bath, which had water
channels leading to and from it (Majumdar et al. 1978). Its remains can still be seen
today. The Indus Valley civilization gave way to Indo-European invaders who were
initially less settled in their lifestyles.

In societies of food gatherers, humans protected their environment because that
was their resource base. Trees, groves, and water bodies were seen as sacred. As
society evolved, specific trees and ponds were seen less as supernatural and the
focus shifted to the earth, fire, wind, water, and sky. Varuna was the God of Waters
and Indra was the God of thunder and rain. This often accompanied agricultural
development that led to deforestation and changes in land use and forests then lost
their supernatural powers. Gadgil and Guha (1992: 79) explain how forests and
forest creatures were sacrificed to the sun god in the Mahabharata and see this as
a way for the Pandavas to convert forestland into agricultural land. Drinking water
was obtained from rivers, springs, and artificial wells (Majumdar et al. 1978: 30).
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Agriculture was the principal source of employment and fields often required irri-
gation. Navigation was also a significant use of rivers (Majumdar et al. 1978: 34).
Between 500 BCE and 300 CE, the large food surpluses implied no real shortage
of water and supported trade development along water channels.

At this time, Jainism and Buddhism were born as counter religious forces to
promote conservation of natural resources. Mahavir Jain and Gautama Buddha, who
lived in about the sixth Century BCE, promoted right conduct and belief, and respect
for fellow creatures. With the spread of agricultural settlements along the banks
of rivers and on fertile lands, labour was needed to undertake specific tasks. Food
gatherers were incorporated into the settled system of agriculture, through conquest
or otherwise, as the lowest castes. Some argue that these lower castes subsequently
began to follow Buddhist beliefs with its of ideas of non-violence. After the devas-
tating war of Kalinga, the victorious Emperor Ashoka himself embraced Buddhism
and preached non-violence and Ahimsa to his people. Ashoka also called on his
officers to build reservoirs and plant trees (Majumdar et al. 1978: 100).

By 400 CE, there was a decline in Buddhism and Jainism and this was accompa-
nied by a decline in agricultural production—possibly because of water shortages,
decline in soil fertility, and/or the growth of human population. During the reign of
the Gupta’s and thereafter until about the 1000 CE, the lack of resources led once
more to worshipping individual animals and trees and a focus on conservation.
This was a period of low trade and urbanization. From around the ninth century,
the development of new tank technologies and improved dams and canals in South
India paved the way for the development of large-scale peasant agriculture that
displaced pastoralism (Mosse 2003: 53).

10.2.2 Hindu Water Law

Hinduism is considered a living tradition that expresses universal truth. Each creature is
made of parts and is part of the community and the cosmos. Harmony is achieved when
human actions or karma match the nature of the human. Human actions are governed
by dharma (law and order) that is concretized in the sacred books of the Hindus—the
Vedas, which include the Shrutis and the Smritis. The Laws of Manu (¢.200-100
BCE), within this tradition, provide indications of the water law of the time. Water
was considered indivisible. Those who could were obligated to develop water works
for the benefit of others (ch. IV, §§226, 229). Kings should protect public waters and
collect fees for crossing waters (ch. VIIL, §§61, 69; ch. IX, §§264-266, 281). Diversion
or obstruction of waters was discouraged (ch. III, §151) and the laws imposed a
system of social reprimands and punishments for those who polluted the water or
who stole or diverted (ch. IV, §§46, 48, 56; ch. X1, §174; ch. VIII, §309; ch. IX, §281).
Destruction of embankments was illegal. The law encouraged the use of water bodies
as boundaries between villages to ensure that as many villages as possible had access to
water (ch. VII, §§4-7). Water bodies of enemies, however, could be destroyed in times
of war (ch. IX, §28). A water controller was in charge of water administration.
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A manuscript—Arthashastra (‘The Science of Politics’)—also provides a detailed
account of governance in the Kautilian period. It reflects the legal and political
system from around 350 BCE to about 150 CE. The Arthashastra discusses the use
of water for the development of water works, irrigation, and transport, specifying that
all water belonged to the king and that users were to pay a water tax to withdraw
water from irrigation systems installed by the king (Kautilya ¢.300 BCE-300 CE:
73-74). The system of taxes was very elaborate. When new tanks and embankments
or renovation works were undertaken or when water works were cleaned and made
ready for use, there was a 5, 4, or 3-year exemption from taxes. There were limited
provisions for private ownership and these included immovable properties such
as reservoirs, embankments and tanks, with the owners having the right to sell or
mortgage these. Where such tanks were not in use for a period of 5 years, ownership
rights lapsed. All those who leased, hired, or shared such a body had the responsi-
bility to maintain them. Private owners were allowed to give waters to other parties
through irrigation works in exchange for produce. The taxes that owed to the King
were specified in great detail (Kautilya ¢.300 BCE: 231-232) and these were
collected by the Chief Superintendent of Crown Lands (Kautilya ¢.300 BCE: 315).

The Arthashashtra stated that in irrigating one’s own field, no harm is to be
caused to others. It prohibited the release of water from dams without a legitimate
reason, the obstruction of the legitimate use of water by others, the obstruction or
diversion of the watercourse, and the building of water works on the land belonging
to someone else. Where damage was caused to another party as a result of overflow-
ing waters, compensation was owed to the other party. The Arthashashtra provides
a list of damage types and the corresponding compensation or penalty due. These
included the death penalty (death by drowning) (Kautilya ¢.300 BCE: 232-233).
Water routes could be used for the purposes of transport and trade (Kautilya ¢.300
BCE: 623) and the principle of good neighbourliness was a civic duty.

The Arthashastra explains that there were four sources of law: The Dharma
based on truth; evidence provided by witnesses; customs and traditions accepted
by the people; and royal edicts adopted by the king. The Arthashastra submits
that where a king rules over a territory, he should ensure dharma, and dharma
only exists when there is order. Hence, if customs already exist in specific places,
the king should allow the continuance of the custom. Once the king makes a rule,
however, he should ensure enforcement. The Arthashastra elaborates in great detail
on foreign policy, but does not say much explicitly about water. It leaves room,
however, for treaties to develop joint water works.

10.2.3 Islamic Water Law in India

From the tenth century onwards, Islamic rulers governed Northern India.
Subsequently, the Mughals came to power in the sixteenth century and stayed in
power until European colonialists took power. This implies that Islamic rules were
probably introduced in this period. Islamic law principles (see Naff, this book)
include that water is a gift of God, that no individual or ruler can own water,

Dellapena_Ch10.indd 162 @ 1/9/2009 6:13:16 PM



®

10 India: Evolution of Water Law and Policy 163

and that everyone should have access to water (Naff & Dellapenna 2002: 477).
These principles include a right of thirst, which gives humans and animals the
right to quench their thirst from any available water point (Faruqui 2001).

The influence of Muslim rule in India on water regulation has not been conclu-
sively ascertained (Siddiqui 1992: 295). Islamic rulers refrained from significant
intervention in existing arrangements, generally applying Islamic law to the Islamic
population while allowing non-believers to follow their own systems. Possibly, the
relatively high availability of water in India precluded conflicts with Islamic norms
(Siddiqui 1992: 289). This may also explain the relative lack of attention towards
water regulation during this era (Siddiqui 1992: 295).

10.2.4 Colonial Policies and Laws on Water:
Government Ownership

From the sixteenth century onwards, European colonialism began in India. It acceler-
ated during the industrial revolution in England. Colonization brought three major
influences—a transformation from a resource gathering and food production economy
into a commodity-oriented economy; a change in long-standing social relations and
customs as local social relations became less important and social cohesion declined;
and the development of the market and the importance given to wealth (Gadgil &
Guha 1992: 116). Commercial production became more important than subsistence,
exploitation more important than conservation, and the individual more important
than the community. While colonization in India was less aggressive than in Africa,
the British deforested large tracts in order to access coal and timber and to promote
agriculture. The state gradually took ownership of forests and community irrigation
and usufructuary schemes were dismantled. Water logging and salinity problems
increased and small-scale irrigation schemes broke down leading to impoverishment
of the small farmers.

The British introduced the concept of government control over surface waters.
In the early stages, legal and administrative changes were motivated by the need
for colonial expansion and to amass wealth, the East India Company focused on
advancing trade and traffic, and law developed through practice and the judicial
process (Siddiqui 1992). Until 1857 the British did not interfere with local rules
and customs unless it interfered with their policies. The Presidency areas were
completely subject to British rule, mofussil areas experienced a plural system of
law, and further away local systems of law existed. A few laws were enacted such
as the Bengal Regulation VI of 1819 to regulate ferries and the Charter Act of 1833
was an initial attempt to codify the laws in India. Following the 1857 revolution,
the British began to consolidate power focusing both on famine relief and the need
to maintain the resource base of trade (Majumdar et al. 1978). The British began to
invest in and regulate canals and irrigation facilities.

British colonial water law had two main strands. First, control over water and
rights to water were regulated through the progressive introduction of common
law principles, emphasizing the rights of landowners to access water. For surface
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waters, riparian rights allow a landowner the right to take a reasonable portion
of the flow of a watercourse (Dellapenna 2001). For groundwater, landowners
had a virtually unlimited right to access water under their holdings. Common
law principles, enshrined in the Indian Easements Act (1882), evolved over time
but have substantially survived until the present day (Getzler 2004). Second, a
series of regulatory statutes were enacted, including laws to protect and maintain
embankments, to acquire land for embankments, and to entrust the Controller for
implementing such laws (e.g., Embankment Regulation 1829; Bengal Embankment
Act 1855; Siddiqui 1992). Other laws regulated canals for navigation purposes and
levying taxes on the users, river conservation, and rules on ferries and fisheries
(e.g., Northern India Ferries Act 1878; Indian Fisheries Act 1897). Regulations
recognizing local practices and rules in villages were also enacted.

One of the most important enactments was the Northern India Canal and Drainage
Act (1873), which regulated irrigation, navigation and drainage. While this Act did
not directly assert the state’s ownership over surface waters, it recognized the right
of the Government to ‘use and control for public purposes the water of all rivers and
streams flowing in natural channels, and of all lakes’ (Preamble). This led to the
progressive strengthening of state control over surface water and the concomitant
weakening of people’s customary rights. This tendency was progressively strength-
ened. The Madhya Pradesh Irrigation Act (1931: §26) provided that: ‘All rights in
the water of any river, natural stream or natural drainage channel, natural lake or
other natural collection of water shall vest in the Government’.

Colonial legislation also introduced the division of responsibilities between
the centre and the regions/states with regard to water. The Government of India
Act (1935) empowered the provinces to take decisions on water supply, irriga-
tion, canals, drainage and embankments, water storage and hydropower. Conflicts
between provinces and/or princely states were subjected to the jurisdiction of the
Governor General who could appoint a commission to investigate the sufficiently
important conflicts (§§130-134).

10.3 Post-colonial Water Law and Policies

Water law in the post-colonial period is shaped by the legacy of colonial times,
constitutional and federal developments, specific rules on surface and groundwater
irrigation, human rights, social and environmental issues, issue about dams, and
questions of water cooperation with neighbouring countries.

10.3.1 The Legacy of Colonial Times

Since independence in 1947, most states have regulated territorial water bodies,
embankments, drinking water supply, irrigation, floods, water conservation, water
pollution, rehabilitation of the displaced, fisheries, and ferries (Siddiqui 1992).
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While significant novel aspects were introduced, the evolution from colonial
water law was slow. Many colonial acts have not yet been superseded and the
basic structure of common law rights linking water rights and land rights has not
yet been comprehensively reworked (Singh 1991). Since the early 1970s, signs
of more fundamental changes have emerged, possibly attributable to the fast
decreasing per capita availability of water, increasing pollution of existing water
supplies, the fast increasing use of water for irrigation, and increasing competi-
tion among water users for a larger share of finite supplies. Another colonial trend
that has continued is the increasing displacement of customary and local rules
and practices by formal state or central laws. While formal law and policymaking
does not directly relate to customary practices, new water rules and policies have
the direct or indirect effect of displacing or replacing existing local institutional
arrangements and rules.

10.3.2 The Constitution and Union Legislation

The Constitution provides for the continuation of all laws in force at the time of
the adoption of the Constitution (1947: art. 372). It generally follows the scheme
introduced in the Government of India Act (1935), where water is a state subject.
States have the exclusive power to regulate water supplies, irrigation and canals,
drainage and embankments, water storage, water power and fisheries (Constitution
1947: Schedule 7, List 2, Entries 17, 21). There are restrictions regarding the use
of interstate rivers (Schedule 7, List 1, Entry 56). The Union is entitled to legislate
on shipping and navigation on national waterways, on tidal and territorial waters
(Schedule 7, List 1, Entries 24, 25, 57); and on the adjudication of inter-state water
disputes (art. 262). The latter was regulated in the Inter-State Water Disputes Act
(1956). It creates specific tribunals for addressing interstate water disputes. This
Act has been used in landmark disputes concerning the Cauvery, Krishna-Godavari,
and Narmada rivers. The Krishna-Godavari began in 1951; a key issue was whether
initial agreements about diversions from the river were justified given legal and
political changes following independence (D’Souza 2006: 137). The Cauvery
dispute between Karnataka and Tamil Nadu is more than a century old and relates
to water sharing. The Narmada dispute focused on the use of available water by
riparian states and provided the framework for the construction of the Sardar
Sarovar dam, situated in Gujarat, but whose submergence zone is mostly in Madhya
Pradesh and Maharashtra (Narmada Water Disputes Tribunal 1979).

The Parliament also enacted the River Boards Act (1956) to allow the Central
Government to establish river boards to advise state governments on the regula-
tion or development of an interstate river or river valley. River boards can advise
on conservation, control and optimum utilization of water resources, the promo-
tion and operation of schemes for irrigation, water supply or drainage, or the
promotion and operation of schemes for flood control (§13). This Act, however,
has not been used in practice.
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10.3.3 Surface and Groundwater Irrigation

Since independence, states have enacted irrigation laws that generally follow the
pattern of colonial legislation. Surface water irrigation legislation until the 1990s
displays little novelty in terms of basic legal principles. The Rajasthan Irrigation
and Drainage Act (1954: §5) maintains the right of the state to determine whether
surface water is to be used for irrigation or drainage schemes based on whether
the scheme serves ‘public purposes’. In Madhya Pradesh, not only has the 1931
Irrigation Act been maintained but also the 1949 Regulation of Waters Act vested

[Aul]  ‘all rights in the water of any natural source of supply’ in the Government (§3), as
does the Bihar Irrigation Act (1997: §3a).

Since the Central Government does not have jurisdiction over groundwater,
the measures that it can take are limited. The rapid depletion of groundwater as
a result of extraction for irrigation and other uses over the past 50 years has led
to policy development in this area. The central government formulated the Model
Bill to Regulate and Control the Development and Management of Ground Water
(2005). The Environment Protection Act (1986: §3(3)) established a Central
Ground Water Authority to regulate and control development and management of
groundwater resources. State governments, however, have been slow to respond,
although recently a number of states have adopted groundwater acts. Although
different, these state acts follow the scheme of the model bill. The main features
are: (1) establishment of a groundwater authority under the direct control of the
government; (2) the authority is given the right to notify areas where it is deemed
necessary to regulate the use of groundwater; (3) the final decision is taken by the
respective state government (Model Bill 2005: §5); (4) in any notified area, every
user of groundwater must apply for a permit from the authority unless the user
only proposes to use a hand pump or a well from which water is withdrawn manu-
ally (§6); (5) decisions of the authority in granting or denying permits are based
on factors that include such technical questions as the availability of groundwater,
the quantity and quality of water to be drawn, and the spacing between ground-
water structures; (6) the authority also takes into account the purpose for which
groundwater is to be drawn, without prioritizing domestic uses over other uses
(§6(5)(a); the Model Bill only provides that the purpose is to be taken into account,
while §6(5)(h)—the only subsection referring to drinking water—only considers it
as an indirect factor); (7) all wells, even in non-notified areas must be registered
(§8). The model bill provides for the grandfathering of existing uses by only requir-
ing the registration of such uses (§7). Where water scarcity already exists, an act
modelled after these provisions does not provide an effective basis for controlling
existing overuse of groundwater and provides only a basis for ensuring that future
use is more sustainable.

Overall, the model bill constitutes an instrument seeking to broaden state control
over the use of groundwater by imposing the registration of all groundwater infra-
structures and providing a basis for introducing permits for groundwater extraction
in regions where groundwater is over-exploited. Besides providing a framework
for asserting government control over the groundwater use, the model bill also
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expresses limited concerns for the sustainability of use. It does not, however,
propose a clear break from rules of access linked to land ownership.

10.3.4 Human Rights and the Social and Environmental
Aspects of Water

While the Constitution does not recognize a fundamental right to water, court
decisions deem such a right to be implied in Article 21 (right to life) (Muralidhar
2006). The right to water is arguably implied in the recognition of the right to a
clean environment. In Subhash Kumar v. State of Bihar (1991, {7), the Supreme
Court recognized that the right to life ‘includes the right of enjoyment of pollu-
tion free water and air for full enjoyment of life’. In the Sardar Sarovar case, the
Supreme Court directly derived the right to water from Article 21, stating that ‘[w]
ater is the basic need for the survival of the human beings and is part of right of life
and human rights as enshrined in Article 21 of the Constitution of India (Narmada
Bachao Andolan v. Union of India 2000, 274).

While judicial recognition of a fundamental right to water is unequivocal, its
implementation through policies and acts is not as advanced. Recent initiatives
include the Rajiv Gandhi National Drinking Water Mission that seeks to ensure
that all villages in the country get drinking water supply. The goal has not yet
been achieved and significant gaps have been identified in policy implementation
(Planning Commission 2006). For urban water supply, various cities have adopted
regulations or laws to regulate drinking water supply. Regarding water pollution,
one of the most important developments was the adoption of the Water (Prevention
and Control of Pollution) Act (1974). This act seeks to prevent and control water
pollution and maintain and restore the wholesomeness of water. It creates water
boards to set standards and regulations for the prevention and control of pollution.
The Supreme Court affirmed, in M.C. Mehta v. Kamal Nath (1997: {34), that water
is a public trust, with the state as ‘the trustee of all natural resources which are by
nature meant for public use and enjoyment’.

10.3.5 Dams

In the past 6 decades, hundreds of big dams have been built in India to promote
development. Many dams have been controversial, starting from the first major
post-independence irrigation project, the Bhakra dam, which was hailed as a
milestone for a long time and has come under increasing criticism in recent years
(Dharmadhikary 2005). The rationale for big dams remains to increase the irriga-
tion potential to foster food security, to generate power, and, in many cases, to
provide drinking water. The rationale for big dams has shifted over time in keep-
ing with the increasing criticism concerning dam-induced human displacement
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and environmental degradation. Today, after the crisis in big dam building caused
by the Sardar Sarovar Project controversy (Cullet 2007), dams are again being
proposed as an alternative to carbon-based sources of energy in order to mitigate
climate change.

The legal regime on dams includes the Guidelines for Environmental Impact
Assessment of River Valley Projects (1985), which provide a general framework for
assessing the impacts of planned projects, and the more comprehensive Notification
on Environmental Impact Assessment of Development Projects (1994), which
provides a framework for assessing the environmental impacts of planned big
hydropower and irrigation projects. The notification has been amended repeatedly
until a new Notification on Environmental Impact Assessment was adopted in 2000,
further weakening the process of environmental impact assessment. In particular,
the validity of a clearance was increased from 5 to 10 years, with the possibility to
further increase this validity by another 5 years (§9).

Regarding human displacement, the main act that applies is still the Land
Acquisition Act (1894), enacted with the interests of the colonial government
rather than the interests of the displaced in mind. It gives the government signifi-
cant control over the process of eviction and the displaced very few rights. There
is no obligation to provide land-for-land compensation. After nearly 2 decades of
debates, a Draft National Policy on Resettlement and Rehabilitation for Project
Affected Families (2004) was proposed, followed by the more progressive Draft
National Development, Displacement and Rehabilitation Policy (2005) that pro-
vides, for instance, for land-for-land compensation. This was superseded by the
National Rehabilitation and Resettlement Policy of 2007 that backtracks on the
proposals. There is only one case—the Sardar Sarovar dam—where the Tribunal
set up under the Inter-State Water Disputes Act decided that the displaced should
be given land-for-land compensation (Narmada Water Disputes Tribunal 1979).
This proved controversial and Madhya Pradesh, for instance, proposes cash com-
pensation instead of land-for-land compensation (Cullet 2007: 303).

10.3.6 Water Cooperation with Neighbours

India has entered into a number of treaties with its neighbours. Some of these
agreements are to be in place for periods that range from a short time (30 years
for the Ganges), to a long time (199 years in the case of the Kosi), to an indefinite
time period for the Indus. Each agreement reflects the issues most important at
the time of the negotiation. The earliest Indus agreements focused on sharing,
while the more recent agreements focus on irrigation, power, and flood control.
The Indus Waters Treaty signed in 1960 by Pakistan and India led to the estab-
lishment of the permanent Indus Committee and the division of the river and its
[Au2] tributaries between India and Pakistan (Kalpakkian 2004; Salman & Uprety 2002).
Cooperation has been relatively stable in water sharing, despite the stress in other
issue areas.
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India shares four key rivers with Nepal—the Kosi, Gandaki, Karnali, and
Mahakali (Kalpakkian 2004; Salman & Uprety 2002). The agreements on the Kosi
allegedly benefit India and there is tension between the two countries regarding
water sharing. The 1996 Mahakali Agreement was a more balanced agreement and
included a flood forecasting and warning system.

With Bangladesh, the Joint Rivers Commission was established in 1972 (Subedi
2005). The two countries share about 50 rivers but the bulk of the stress has focused
on the Farakka Barage. In a 1996 treaty, both countries attempted to negotiate a
settlement with respect to this river. But since the agreement does not cover the
other riparians, its long-term effectiveness is unclear (Salman & Uprety 2002).

A key issue is that although China is the upper riparian on several rivers flowing
into India, there are no watercourse agreements with China. There are reports that
the waters in Tibet could be diverted to meet the needs of northern China. If that does
occur, this would lead to considerable stress between the two countries. In 2002, a
memorandum of understanding was signed between China and India for sharing
relevant information and may form the basis for future cooperation.

10.4 Recent and Ongoing Water Law and Policy Reforms

Over the past 2 decades, renewed interest in water law and policy can be ascribed
to increasing water scarcity, increasing water pollution, competition among users
for a finite resource, progressively changing economic policies at the national and
international levels, and new water policy priorities at the international level. The
following subsections address the current situation and the likely developments
regarding water policies and the controversial river linking project.

10.4.1 National and State Water Policies

By the 1980s, it became evident that while water was largely a state subject, the
lack of a national policy on water was a major impediment to the development
of coherent water policies. This led to the development of the National Water
Policy (1987) that was reformulated in 2002. The two documents are similar,
focusing on developing a data bank, estimating the available water, prioritizing
water (with access to drinking water accorded priority), developing groundwater
rules, meeting drinking water needs, developing irrigation facilities, encouraging
the participation of stakeholders in water management, monitoring water quality,
promoting conservation consciousness, developing a flood control and manage-
ment system, using cost effective measures to minimize erosion, maintenance and
modernization of water works, ensuring the safety of structures built on water
bodies, developing relevant science and technology, and training of personnel. The
key differences between the documents are that the 2002 policy focuses on the
development of an improved institutional framework with a focus on improving
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the performance of the institutions, promotion of rehabilitation schemes for the
displaced, enhancing participation by private parties in water management, devel-
oping an effective monitoring system, and ensuring that states share the waters of
a joint river.

The national policy has been supplemented by state water policies. The national
and state policies are based on similar principles: water as a natural or economic
resource that can be harnessed to foster the productive capacity of the economy,
from irrigation water for agricultural production to water for hydropower; and
priority of use that should be allocated in the following order: drinking water,
irrigation, hydropower, ecology, agro-industries and non-agricultural industries,
navigation and other uses (National Water Policy 2002: §5; Rajasthan State Water
Policy 1999: §8). Domestic uses of water have overriding priority in water alloca-
tion. Nevertheless, some policies also provide that this priority list can be changed
if circumstances so require, thus ensuring that there is little substance in the priori-
tization (Maharashtra State Water Policy 2003: §4; Rajasthan State Water Policy
1999: §8).

The policies generally provide that beneficiaries and other stakeholders should
be involved from the project planning stage (National Water Policy 2002: §6(8)).
The participatory provisions link participation with decentralization, focusing on
the need to devolve the control of irrigation systems to users. This is premised on
the perceived inability of the state to deliver appropriate benefits to farmers. The
basic idea is to transfer part or full control of irrigation systems to users by both
allowing and forcing them to maintain and finance irrigation systems and share
water among themselves (Uttar Pradesh Water Policy (1999): §17(1)).

The policies generally promote the use of ‘incentives’ to ensure that water is
used ‘more efficiently and productively’ (Maharashtra State Water Policy 2003:
§1(3)). This implies increased private sector involvement in water control and
use from planning to development to administration of water resources projects
(National Water Policy 2002: §13). Urban water supply is singled out for private
sector participation (Rajasthan State Water Policy 1999: §9).

The water policies propose the introduction of water rights. Water rights are not
new per se and there is a vast corpus of relevant law. The policies restate that the
state is the ‘sole owner of the water resources’ even while they proposing to create
water rights in favour of users (Uttar Pradesh Water Policy 1999: §17(1)(d) ). These
rights are said to be the necessary premise for participation in the ‘management’ of
water resources, for the setting up of water user associations, and for the introduc-
tion of trading in entitlements. Trading is specifically proposed in certain policies
(Maharashtra State Water Policy 2003: §4(2)).

The policies also introduce wide-ranging legal and institutional reforms, of
which three are significant: the introduction of a legal framework for the formation
of water user associations to decentralize water governance; the introduction of
laws providing for the establishment of a water resources authority whose primary
characteristic is to be largely independent from existing irrigation and other water
resource departments; and the regulation of groundwater (Karnataka State Water
Policy 2002: §7).
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10.4.2 Water Sector Reforms in India

National and international influences have influenced broad-ranging ‘water sector
reforms’ carried out partly through projects seeking, for instance, to introduce
changes in specific places, such as reforms in water services in specific cities, or in
specific activities such as the introduction of participatory management in irriga-
tion. While these reforms are linked to the water policies highlighted above, they
were at first often not backed by legislative changes. Over time, there has been an
increasing emphasis of regulatory changes to ensure the diffusion of water reforms,
their predictability and stability.

While water law reforms are largely state specific, they are similar because they
are based on similar national or international policy interventions. First, states like
Andhra Pradesh, Rajasthan and Maharashtra foster the participation of farmers
in irrigation schemes along the principles of ‘participatory irrigation manage-
ment’ (Andhra Pradesh Farmers Management of Irrigation Systems Act 1997,
Maharashtra Management of Irrigation Systems by Farmers Act 2005; Rajasthan
Farmers’ Participation in Management of Irrigation Systems Act 2000). Second,
several states, including Andhra Pradesh and Maharashtra have adopted sweep-
ing legislation seeking to restructure the water institutional framework (Andhra
Pradesh Water Resources Development Corporation Act 1997; Maharashtra Water
Resources Regulatory Authority Act 2005). The rationale for setting up a new
water authority is to remove some power from existing water bureaucracies and to
ensure that reforms are successfully implemented. Third, several states have now
adopted groundwater legislation (see Section 10.3.3).

10.4.3 The River-Linking Project

Recent water sector reforms and accompanying water law reforms will radically
change the law and policy framework governing the water sector in India. The
mammoth project seeking to link rivers in different basins throughout the country
constitutes the single most important development in this area. The rationale for this
project is that while some parts of the country are facing water shortages, other parts
have excess water (Briscoe & Malik 2006). Inter-basin transfer will seek to export
from basins with excess water to basins with water shortage, and will help capture
and store rainwater. This project will promote big dam building and coincides with
the World Bank view that India still has relatively little capacity to store water and
that major investments are required in small and big projects, including large dams.

It was first proposed in August 1980, when the Ministry of Water Resources
prepared a National Perspective for Water Development. Two years later, the
National Water Development Agency was established to prepare follow-up studies.
In 2002, the Supreme Court ordered in a public interest litigation case that the gov-
ernment should complete linking the rivers in India by 2014 (Writ Petition (Civil)
no: 512/2002). This led to the appointment of a Task Force. Based on approvals
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from the Technical Advisory Committee and the Planning Commission, as well
as on an environmental impact assessment under the Environment Protection Act
of 1986, it was decided that such river linking projects could commence. The first
Memorandum of Agreement between Uttar Pradesh and Madhya Pradesh was
signed in 2005 to link the Ken and Betwa rivers. Proponents of the scheme believe
that the river linking project will ultimately have some 30 links between 37 rivers,
will include 3,000 storage facilities, will cost up to US$200 billion and could per-
haps provide irrigation to 35 million hectares (Bandyopadhyay & Perveen 2002).

Arguments in favour of river inter-linking are better distribution of water, flood
protection, and promotion of economic activities in water poor areas (Iyer 2004).
The arguments against such interlinkage are that there is never surplus water in a
river, it is hugely expensive and not cost effective, will lead to suboptimal use of
water resources, and that changed structures of channels may lead to increasing
the salt gradient, water loss, seepage and saline pollution of soil in the transporting
section (Bandyopadhyay & Perveen 2004; Gupta & van der Zaag 2008).

[Au3] Clear criteria should be met to justify such a transfer (Heyns 2001). While
Madhya Pradesh, Haryana, Rajasthan and Tamil Nadu support the scheme, Kerala,
Bihar, West Bengal, Assam, Punjab, Chandigarh and Goa oppose it. Some states
are conditionally in support. An additional problem is that these rivers are not all
national rivers and newspaper articles in Bangladesh have regularly critiqued this
unilateral approach. Within India, activists argue that there are major social and
ecological shortcomings to the scheme (Patkar 2004). Apart from the specific
problems associated with inter-basin transfers, the proposed inter-linking which
suggests the building of a number of big dams and canals is also subject to the same
criticisms that apply to big dam projects generally (Iyer 2004: 19).

10.5 Conclusions

This historical overview of the evolution of Indian water law reveals how intricately
water law is linked not only with the social, religious, and economic developments,
but also with the rise and fall of rulers. Yet there are certain common elements.
The common elements of water law—property law, the right to water, restrictions
on nuisance, penalties, and monitoring systems—can be found in ancient Hindu
water law and all subsequent bodies of law. Within these key concepts there may
be differences regarding who has ownership, and how rights are acquired, but the
basic subject matter of water law has remained relatively constant.

With conquest, the aim of the rulers was to consolidate control, but not necessar-
ily intervene in the lives in the villages and small cities. Thus, the closer one was
to the capital, the more it was likely that rights to water and water ownership rules
changed to suit the rulers, but there was a coexistence of systems of water rules from
the early Hindu times until 1857. It is only as water became vital to trade, transport,
agriculture, and industry, that a comprehensive system to control water works was
established. And yet, given the vastness of India, the British may have changed the
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laws on the books but were not able to change rules and practices at local levels.
Thus pluralistic systems of water laws have existed in India over the last 4,000
years. However, changes over the past 150 years have increasingly affected or
displaced local rules and institutional arrangements. A great number still remain in
place, but every new piece of legislation imposes new changes at the local level.

Since 1857, there has been a steady increase in government intervention in this
area. The division of responsibilities between the states and the union initiated in the
colonial era gives states primary control over water. Nevertheless, unifying efforts
have taken place within national water and environmental policy. In the past decades
a new trend promotes the use of government legislation to strengthen control over
water use while strengthening the position of private actors. Ongoing water law reforms
promise to bring about a completely revamped water law in coming years. These dra-
matic policy and law reforms together with other initiatives such as the interlinking of
rivers seek to provide an answer to the problems identified in the water sector.

It is unlikely that either ongoing water law reforms or the interlinking of rivers will
provide comprehensive solutions to existing problems. Indeed, water law reforms
are largely limited to changes to the management of the water system and fail, for
instance, to effectively address social and human rights. Regarding interlinking and
the new reservoirs that it seeks to create, the negative consequences of large dams
have already been shown over the past decades. Neither reform strategy is likely to
provide an effective answer to existing problems. Further law and policy reforms will
thus be required in the future.
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