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SEPARATING THE BABY FROM THE BATH WATER:
WOMEN'’S RIGHTS AND THE POLITICS OF

CONSTITUTION-MAKING IN KENYA
Patricia Kameri-Mbote" & Nkatha Kabira™

ABSTRACT

This article looks at the process of constitution-making in Kenya from 1990s
to 2005 when the proposed new constitution (the product of the process) was
rejected in a national referendum held in October 2005. It avers that Kenyan
women had succeeded in getting many of the issues that they considered
important included in the constitution and should have lobbied to have that
constitution adopted. The defeat of the constitution, the authors assert
amounted to throwing away the baby with the bath water. It also negated
gains that seemed so close to being realised setting the quest for gender
equality back considerably.

I. INTRODUCTION

Since the 1985 Nairobi Women's Conference, women in many African countries have
organized themselves to participate in the constitution making processes. Women in
Eritrea, South Africa, Malawi, Rwanda, Uganda and Zambia among others have
negotiated for inclusion in the institutional and legal framework governing the
processes. The participation of women in the various African processes entailed
influencing the process and its structures as well as the end product. In some cases they
have been successful as was the case in Uganda, South Africa and Rwanda where
women'’s rights including affirmative action have been entrenched. In other cases, the
efforts at ensuring gender responsive constitutions have collapsed as was the case in
Zimbabwe. Kenya is also one of the countries that suffered a setback following the
defeat of the Proposed Constitution of Kenya 2005.
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‘roadmap’ provided in the Actand labeling it ‘the Kiraitu (then Minister for Justice and
Constitutional Affairs) Roadmap.’

1 Conflict of Interest

The process of review was often characterized by a conflict of interest between the
women's agenda and the political parties’ agenda. All the women at Bomas belonged
to a political party. They were therefore obliged to champion the proposals advanced
by their respective political parties. This resulted in conflicting interests where the
women's agenda was different from that advanced by the political party/ies to which
they belonged. Women overcame that challenge and made greal gains in the
Constitution-making process. The campaigns relating to the Referendum; whether to
vote "Yes' or ‘No’ were also another major challenge and presented yet another conflict
of interest issue for women. The campaigns were divisive of women whose affiliation
with ethnicity and political party interests took the front seat while the fact of their
being women was relegated to the back bumer.® At play were personal, ethnic and
political interests. This contrasted sharply with the case of Somali women, who, upon
realizing that they were in danger of being marginalized as the war lords (converted to
peace lords) gravitated into their clans based on patriarchal norms, formed the women's
clan.?’ Likewise, the women of Kenya should have first and foremost been women
before being cocooned into their different ‘tribes.’ parties and other affiliations which
would soon forget them and relegate their agenda to the back burner.

11l. THE JUSRISPRUDENTIAL FRAMEWORK FOR THE ANALYSIS OF
THE PROPOSED NEW CONSTITUTION

A. The Constitution as a Social Contract

To understand the true meaning of a Constitution, its philosophical foundations must
be canvassed. Philosophers such Jean Jacques Rousseau and Thomas Hobbes have been

26. When the Propesed Constitution was published in 2005, the authors expected that women's
groups would rally their support around the Constitution. However, it quickly became clear thal women
ensily rallied around broader issues relating 1o executive power sharing and much less around gender
provisions in the draft. This paper was originally prepared as a gender analysis of the Proposed
Constitution but could easily have been dismissed as propaganda for the “Yes' campaigners.

97. Personal experience engendering the Somali Peace Process, May-August 2005,
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pmditm.*: with providing the context within which Constitutions have been crafted.™

‘According to _th:ir theory of the social contract, citizens enter into a contract of
governance with their rulers whose principal rules are laid down in a document, the

Constitution, a ptolmcal and legal framework serving as a compass for a couniry’s

destiny. A C!:msnmﬁnn can be written (as in the Kenyan case) or unwritten (as in the

case of Britain). However, the critical issue is that a Constitution should emanate from

the people 50 that they identify with it and are willing, able and ready to defend and

its ideals.”

. As a social contract between the rulers and the ruled, a Constitution of the state

is first and foremost an “agreement or compact among the people.”™ It is the consensus

amongst the people themselves, their collective wisdom.” The Constitution is therefore

more than just a document. It embodies the wishes and aspirations of the country. The

subject of the agreement is how the nation should be governed and ruled.” The

agreement constitutes the framework within which public policies are made and

implemented and how differences and disputes among the people solved.”

1 Any En:nstimtion that does not emerge from widespread consultations with all
nanun_alsl and interest groups cannot be regarded as legitimate.” The basis of
Constitutional legitimacy must be measured by the extent to which the masses have
been part of the process of making the Constitution. John Locke asserts that the social
contract can be dissolved and the process to create political society begun anew.” This
is _prmly what !'mpp:n:ﬂ in Kenya hetween 1990s and 2005. The issue of coming up
with a new constitution is on the agenda of the grand coalition cabinet. Indeed, most
Kenyans feel that the current social contract has outlived its usefulness and should
therefore be re-created in order to reflect the prevailing socio-economic and political

;: ;Mntﬁ:;g%ﬂm;“wrm CONSTITUTION MEANS TO You 2 (1997).
: . Rev. oya & Orsv. CKRC ard the National i erence, Hi
Misc. Application No. 82 of 2004, . SERe S
30, YASHPAL GHAI, REVIEWING THE CONSTITUTION: A GUIDE TO THE KENY, STITUTI
4 H A0
Mcms;r{nﬂmor KENYA REVIEW COMMISSION (2002). o o
31: The Constitution of a country sets out soclal, economic and poli
. t political goals for the I
ﬁ the va!uns::w:mt:jﬁeﬂnilnzwnﬁ 1o live and regulate their affairs. These vn!uuginnmd: d.ﬂnz:::cg
protection of indivi collective rights, equal distribution of resources, i .
disadvantaged groups, and respect of the law, el
13, See supra note 30, at 5.
aon 34, See eg., U Manel, Paterns of African Constitution Making, CARDOZD LaW BULLETIN

0 35, 1. LOCKE, Two TREATISES OF GOVERNMENT AND A LETTER CONCERNING TOLERATION
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the public sphere some of the values that used to be expressed or all_nw:d only in the
private nurture of the home. Through civic education, the review process has
enlightened women and society at large and has brought some level of a?raﬁcnmg to
many women. The people’s views during the process have highlighted this.

IV. ANALYSIS OF THE COVERAGE OF WOMEN’S RIGHTS ISSUES IN
THE PROPOSED NEW CONSTITUTION

In analyzing the proposed Constitution, we start from the existing Cunsﬁn:lnun and then
look at the CKRC draft (which was the first draft, and in our view, cl:fnsmut:d of what
Wanjiku really said) and the Bomas draft with a view to excavating the extent of
coverage of women's rights’ in the two documents. This will allow for an objective
assessment of the degree to which the proposed new Constitution would have addressed
issues of concern to the struggle for gender equality.

A Women's Human Rights in the Current Constitution

Three issues are the subject of the ensuing analysis of the existing Constitution, viz.,
diserimination, citizenship and property relations. It is noteworthy that most of the
provisions of the existing Constitution are couched in gq:d:r—nr.utn] }crms, Gender
neutrality however must contend with the gendered reality nf people's lives which
nuance people’s experiences of different normative provisions. Dw.r the years,
feminists have challenged the division between the private/reproductive realm and the

85. For instance, women in Kenya seem to have given the prablem that had no name, a name.
This is demonstrated by what the people said regarding women. These 'rru:hsdc_dlhcfnllnwmg:
. Women are poorly pﬁ:nwdhtgwmnmduthuumnrdndmmm:m )
. Wmmmmdmm:iﬁmamdwymhe:!mﬁmww:hb:udmﬂmm'thc
husband's consent. )
Women are weak physically and thus should be given specinl treatment.
Some cultural beliefs and customs discriminate women. e
Married women are restricted to family matiers hence less participation in governance.
Waomen should be involved in gnvmu;l::ugh the quota system.

servants in all areas shoul women.

':ftj:;ﬂem fund women groups for women to be taught their rights and obligations in

 ® B & W ®

. Women should be accorded 50/50 participation in all areas of governance.

. ﬂ.dcpﬂmmﬂwmabumhlmdmdulwimmm.:f_l‘m. o

- Women should be given incentives for economic and political participation.
See, MAm REPORT OF THE CONSTITUTION OF KENYA REVIEW COMMISSION, supra note 9.
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public/productive realm. Indeed the argument by feminists that the personal and the
private are political is informed by this challenge.” Kenya's current Constitution
however maintains this distinction by saving personal laws from the constitutional
guarantees of equality and non-discrimination. The current Kenyan Constitution has
been criticized for its lack of gender responsiveness in a number of areas.”

Discrimination of women in Kenya has long been an issue of concern and
prompted the government to set up a task force to review the laws relating to women
in the early 1990s."® A constitutional amendment in 1997 addressed concerns with
Section 82 which had excluded sex as an objectionable ground for discrimination.
While including sex among those grounds then, a number of laws were exempted by
Section 82 (4) from the provisions against discrimination. These are laws affecting non-
Kenyan citizens; laws of adoption, marriage, divorce, burial, the devolution of property
on death, personal matters and laws affecting members of a particular tribe or race in
matters exclusively concerning them.

It needs to be pointed out that the laws exempted by Section 82 (4) are almost
exclusively in areas that directly affect women, and where the enjoyment of rights by
women has been less than optimal. Section B2(4) legitimized the traditional position
which accorded women fewer privileges than men in matters concerning their families,
marriage, divorce and succession, It presented problems for the implementation of
progressive statutes such as the Law of Succession Act which seeks to give both men
and women equal rights in matters of succession.” Further, it gave no support to such
legislative attempts as the Marmriage Bill (1985) which sought to give equal rights 1o
spouses in a marriage in matters concerning the custody of children, divorce, or the
division of matrimonial property.”™

The principle of equality of men and women has not been realized. The saving
of the laws on marriage, divorce, burial, inheritance and other personal law issues from
the provisions on the elimination of discrimination under Section B2 has perpetuated

B6. Maria MIES, PATRIARCHY AND ACCUMULATION ON A WORLD SCALE: WOMEN IN THE
INTERNATIONAL DIVISION OF LABOUR (1986).

87, See, Kameri-Mbote, supra note 1.

88. GOVERNMENT OF KENYA, REPORT OF THE TASK FORCE TO REVIEW LAws RELATING TO
WOMEN (1996).

89, See, Cap. 160 of the Laws of Kenya.

00, GOVERNMENT OF KENYA, REPORT OF THE COMMISSION ON THE LAW OF MARRIAGE ( 1985)
The Marriage Bill {1985) fziled to go through Parliament for reasons including objections to interference
with a man's rights to chastise his wife; objections to aduliery being made an actionable civil wrong,
independent of divorce proceedings, and objections to a wife having a right to object to her hushand
marrying a second wife.
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The gains in the proposed Constitution were certain and it was up to Kenyan
women to decide whether giving up the bird in the hand in the hope of catching the
many in the bush was a worthwhile stance to adopt. History is replete with instances
where women have given up their personal gains for a greater good, joining others to
get specific outcomes. It might be argued that this is what women did in voting against
the proposed Constitution. Once the perceived greater good of all is attained, however,
the women's agenda has ceased to be part of the agenda of the current guardians of that
greater good as their altention centers on capturing top national offices. Indeed, history
is again replete with examples of women being relegated to the back seat as soon as the
greater good is attained, The women's rights movement in Kenya had gained some
momentum which might have been lost. Renegotiating space is likely to be a long and
winding process because the issue of women's rights tends to be very divisive.

A *No' vote meant that women will have 1o contend with all the handicaps they
have sought to eliminate in the current Constitution. In essence, discrimination in the
areas of property, citizenship and other realms subsist and the claw-back provisions in
the current Constitution continue to deny women the opportunities (0 access resources
where customary personal law is applicable. De fure equality in the form of gender-
neutral laws continues to result in de facto discrimination with no redress available in
law. Similarly, historical injustices sought to be remedied through the principle of
affirmative action in the proposed new Constitution will continue as injustices for the
affected groups. Women will continue to be denied the opportunity to invoke favorable
provisions of international conventions that Kenya has ratified since international law
will not be a part of Kenyan law. Indeed the domestication of such covenants will
continue to take a long time.

V1. CONCLUSION

Kenyan women demystified the feminine mystique and participated in the process of
making the Constitution. They participated in the different aspects and phases of
Constitution making and succeeded in gamering many provisions that promoted their
cause. To throw this away should have been on the basis of a guarantee of a much better
outcome. The referendum was Kenyan women's constitutional moment. The draw back
from the ‘Mo’ vote takes us back to the drawing board. We are convinced that the
gamble involved in rejecting the proposed Constitution was not worth whatever greater
good was promised. While gender divisions in our country and communities are very
entrenched, the provisions in the proposed Constitution went beyond those divisions
and catered for women's concemns in a fundamental way.
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The aspiration for inclusivity was a major challenge. This challenge can be
traced from 1997 reforms, through to the Ufungamano Initiative, the Bomas draft, the
Maivasha Accord and culminating with the Kilifi draft. These stages have involved a
negotiation and balancing act as different interest groups gave and took to get the
process to move forward. At each stage—and especially until the amalgamation of the
joint review Commission comprising of the People’s Commission and the Government
nominees—all parties were willing to separate the baby from the bath water, Indeed the
entanglement of the baby with the bath water is most evident through the Bomas
process and what came after it.

Certainly, the proposed new Constitution contained provisions that had been
agreed to after negotiations of many and varied views presented by Kenyans, Kenyan
women needed to understand this reality as they participated in the referendum. They
should also have realized that the course for a new Constitution and the course for the
advancement of their rights are closely intertwined and voting ‘No’ would essentially
mean that women will take longer to realize the gains they had toiled for over the years,
many of which were enshrined in the proposed Constitution. It is important to note that
there were further provisions in Article 283 of the proposed Constitution on amendment
through Referendum. We reiterate the view that it would have been best for women to
have voted “Yes’ for the proposed Constitution and have opted for the amendment of
certain contentious issues relating to the Executive and Religious Courts after their
gains were secured. By so doing, we will have separated the proverbial baby from the
streams of the bath water in which it was engulfed.



