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l. Introduction

Switzerland has been known for its comparatively high standards of environmental protection and its
progressive environmental legislation. Further, it has also actively participated in the development
of environmental legal instruments at the international level. While the judiciary has been actively
involved in the progressive development of domestic environmental law, reliance on international
environmental instruments has been infrequent.

This paper starts with a brief exposition of the constitutional framework and the relation between do-
mestic and international law in Switzerland. The second part highlights the most significant decisions
where international environmental norms have been considered or implicitly referred to while the
third part outlines some of the reasons explaining the relatively scarce application of international
environmental standards.

ll. Domestic Legal Framework

A. Basic Constitutional Framework

The Swiss Confederation is a federal state composed of twenty-six cantons and half-cantons.! At the domestic
level, the cantons exercise all the rights not entrusted to the federal power but their competences have been
drastically reduced over the last century.? Internationally, they do not constitute sovereign entities.3

The Federal Constitution recognises the separation of power between the legislature (Federal Assembly), the
executive (Federal Council) and the judiciary (Federal Court) but grants the Federal Assembly a dominant po-
sition.4 Switzerland follows a system of representative democracy with elements of direct democracy.® These
include a compulsory referendum for all revisions of the Constitution, which require the approval of a major-
ity of the cantons and a majority of the voters,® and a facultative referendum for federal legislation.” Further,
Swiss citizens entitled to vote can propose partial or total revisions of the Constitution.®

The Federal Court has jurisdiction over matters enumerated at articles 189 and 190 of the Constitution. Since
Switzerland does not have lower federal courts, most cases start in cantonal courts even when federal law
must be applied. Appeal to the Federal Court is only possible after all remedies at the cantonal level have been
exhausted. In the rare cases where the Federal Court has sole jurisdiction, no appeal is possible.® Switzerland
does not have specialised federal courts and the Federal Court is the supreme judicial authority in all cases,
whether criminal, constitutional or civil.10

Under Swiss law, judicial decisions do not formally constitute a source of law.!? They nevertheless play an
extremely important role in the interpretation of the law and thereby acquire a quasi-normative force.2 The
role of the judiciary is particularly important when the legislature uses indeterminate notions. This is a frequent
occurrence in the case of environmental protection or town and country planning.'® Where indeterminate or
vague legal concepts are under scrutiny, the case law starts from the premiss that this is a case of application of
the law where the judge’s discretion is in principle unlimited. However, a certain margin of appreciation is still
given to implementing authorities, especially concerning local, technical and personal circumstances.'4 More
generally, the Federal Court always strives to balance the various interests at stake and has intimated that this
is part of the application of the law which it can freely review.!® In practice, the Federal Court examines if all
the relevant interests have been taken into account and intervenes only in cases where the weight attributed to
each of them is clearly inappropriate.16



B. Constitutional Provisions for Environmental Protection

A number of environmentally related provisions have been progressively introduced in the Constitution over
the past century. A provision adopted as early as 1897 entrusted the Confederation with overall responsibility
for forest police. Several other provisions concerning the environment such as the articles on water resource
use or nuclear energy were progressively added before a broader environmental mandate was given to the
Confederation with the adoption of Article 24** concerning the protection of nature and landscape and Article
24sertiesde]imiting the Confederation’s mandate concerning the protection of the environment.!” In the 1999
Constitution, a new provision giving the general framework for the Confederation and cantons’ action in the
field of the environment and land use has been added. The provision entitled ‘sustainable development’ enjoins
public authorities to promote a sustainable balance between nature and its use by humankind.18

Article 74 which is substantially similar to the old Article 24 still constitutes the central provision concern-
ing environmental protection. It adopts an extensive definition of the environment and covers, for instance, air,
water, soil, animals, plants and biotopes.'® The human person constitutes the central object of protection and it
is the natural environment as constituting the fundamental basis for human life which is primarily protected.20
The limitations of the mandate of Article 74 are of two kinds. Firstly, it attributes what may be seen as a residual
competence for the Confederation to legislate on the protection of the environment since there were already
several acts with environmentally related provisions before the adoption of this provision.2! Indeed, environ-
mental law remains partly piecemeal with provisions concerning environmental protection scattered in various
acts.22 Further, if the Confederation has a right and an obligation to legislate, this mandate is limited by the
residual competences of the cantons concerning, for instance, the protection of nature.23 Secondly, no directly
enforceable individual right to environmental protection is contained in this provision.24

The framework Environmental Protection Act, which concretises Article 74, strives to protect human beings,
animals and plants and their biotopes from harmful or unpleasant interferences and to preserve soil fertility.
The Act is based upon several broad principles. These include the polluter pays principle, the evaluation of
interferences both in isolation and jointly, the precautionary principle and the need to avoid interferences.2%
Nevertheless, the main focus of the Act is on more specific problems and practical measures which are further
concretised in about twenty ordinances promulgated to give effect to the provisions of the Act.26

C. International Law in Switzerland

The Relationship Between International and Domestic Law

International norms have immediate validity, insofar as they are part of the domestic legal order without spe-
cial procedure when they enter into force for Switzerland.2” This ‘automatic’ incorporation holds for both
customary and treaty law.28 The Federal Court has further stated that international law must be considered as
federal law because its nature requires its full application within the country. It must therefore be assimilated
to domestic law.29

Switzerland’s approach towards international norms is broadly based on the monist theory.30 Indeed, it is
acknowledged that the hierarchical superiority of international law stems from its nature.3? In practice, the
adoption of implementing norms is thus not considered to constitute a transformation but an execution of treaty
norms.32 The primacy of international law is all-encompassing and applies to customary and treaty norms. The
issue of the direct applicability of the norm does not affect this hierarchy. International norms which are too
imprecise to allow direct invocation in court are nonetheless part of Swiss law.



The Federal Court and the Application of International Law

According to the Constitution, the Federal Court applies international law.33 Individuals can directly invoke
international law provisions in public law appeals of cantonal decisions taken in violation of international
norms.34 However, the Court only applies norms which are sufficiently precise and clear to constitute the basis
for a concrete decision.3® As in many other countries, the Federal Court tends to apply primarily domestic
law.36 Even in the case of fundamental rights protected by human rights treaties, it may choose to refer to
decisions of international tribunals and declare that a proper interpretation of the fundamental constitutional
guarantees would bring about the same result.37

The Court’s application of international law is influenced by other factors. Firstly, the Constitution establishes
a separation of powers which grants the legislature a clear predominance over both the executive and the judi-
ciary. This is reflected in the fact that the Federal Court is barred from reviewing the constitutionality of federal
acts. The rationale is that the Federal Court should not supervise the work of the legislature,38 whose acts are
at least implicitly accepted by the Swiss people through the facultative referendum.39 Secondly, Article 191 of
the Constitution states that the Court applies on a par federal acts and international law. Since international law
prevails over domestic law, this may give rise to conflicts between international norms and federal acts. In the
relatively few cases where an open conflict arises between an act and a treaty, the situation is still somewhat
hazy.40 While the Court has applied acts where the legislature consciously adopted rules contravening an in-
ternational obligation,#1 it has also implicitly suggested that an act may be unconstitutional. #2 Commentators
have noted that, in case of conflict, the Court has to disregard either the act or the treaty and thus violates in
any case Article 191 of the Constitution.#3 The Court has already acknowledged that, by virtue of the principle
of the primacy of international law, it can examine the conformity of domestic law with international obliga-
tions.44 This, in effect, implies that the Federal Court undertakes a control of ‘conventionality’ which may
lead to the exclusion of a normative act voted by the Federal Assembly.#> The recent case law illustrates the
willingness of the Court to undertake controls of conventionality.46

lll. Swiss Courts and International Environmental Concerns

At the outset, the most remarkable feature of the case law is the dearth of decisions applying international
environmental norms. While other areas of international law, apart from human rights, are also neglected, this
sharply contrasts with a well developed domestic environmental case law.

A. Direct Application of Environmental Conventions

In at least one case, international environmental law has been used as the main basis of a decision. This case
is an administrative decision of the Federal Department of Home Affairs concerning an export of hazardous
wastes to Russia.4” It involved a Swiss manufacturer of batteries containing lead and sulphuric acid which
could not be disposed of in dumps. To comply with existing environmental regulations, it had brought into
service a recycling plant for old batteries, where usable lead was extracted and sulphur compounds neutralised.
Unfavourable economic trends forced the closure of the plant. In January 1993, the entire recycling facility
was sold. The plant was to be set up again in Russia and was to allow a local manufacturer of batteries to
recycle its own lead according to Swiss emission standards. To start up the plant under good conditions in
Russia, the plaintiff argued that it had to send 500 tons of cinders. Permission for this export was denied by
the Federal Office for the Environment, Forests and Countryside (Federal Office of the Environment). On ap-
peal, the Department of Home Affairs first noted that Article 4.5 of the Basel Convention on the Control of
Transboundary Movements of Hazardous Wastes and their Disposal prohibits in principle the export of haz-
ardous wastes to non-party states.48 It then ascertained that there existed no agreement between Switzerland
and Russia according to Article 11 of the Convention. The decision emphasised that the principles governing
exports of wastes under domestic law and the basic principles of the Basel Convention are broadly similar.



This was used to state that, even though the Confederation could theoretically sign an agreement with Russia
as provided under Article 11 of the Convention, it had no intention of doing so.

This decision is significant in highlighting the existence of loopholes in domestic environmental legislation.
While domestic regulation covers exports of wastes, there are no provisions covering the specific situation
envisaged by Article 4.5 of the Convention. In this instance, the prohibition to export could thus only be upheld
on the basis of international norms.

B. Incidental Invocation of Environmental Treaties

In a few other cases, environmental treaties have been invoked by plaintiffs or considered by the Federal Court
to strengthen an argument fundamentally based upon domestic provisions. These are consequently not very
significant but may constitute one way through which courts will become acquainted with international envi-
ronmental law. One such case concerned proposed new constructions and their likely impact upon the biotope
of the kingfisher. During the determination of the level of endangerment of the kingfisher, the Federal Court
held that it is protected under the Hunting Act as well as under the Convention on the Conservation of European
Wildlife and Natural Habitats but carried on its argumentation exclusively on the basis of domestic norms.49

C. Diverging International and Domestic Environmental Standards

Diverging environmental standards between the domestic and international levels have given rise to some
interesting cases. In the PVC case,?0 French mineral water producers complained that the introduction of an
interdiction to use PVC bottles violated the 1972 agreement between the Confederation and the European
Community by introducing new quantitative restrictions.®! The Court determined that bottled water did not
fall within the scope of the agreement and it therefore did not examine whether such measures could be justi-
fied under the environmentally related exceptions enumerated at Article 20. It nevertheless clearly indicated
that the possibility reserved by Article 20 for domestic restrictions to the free movement of goods, for instance,
for reasons of environmental protection, should prevail over the realisation of the former objectives as long as
these measures were not taken arbitrarily. It further added that the application of these principles could lead to
the conclusion that the measures introduced in the contested ordinance did not institute any distinction or dis-
crimination between Swiss producers and producers in countries of the European Union (EU).52 In effect, the
Court upheld more stringent environmental regulations seeking to promote PET bottles at home against more
lenient standards in the surrounding countries.

The Federal Court does not, however, always uphold more stringent domestic environmental standards against
international treaties. A recent case involved the building of a junction road across the border between Germany
and Switzerland, whose specifications had been put down in an international treaty in 1977.53 Several years
after the signature of the treaty, the Federal Office of the Environment determined that some of the areas where
the road was to be built constituted forest areas under the Forest Police Act. Proceedings were brought against
the decision of the cantonal government’s decision to approve the work-plan submitted by the authorities of
Freiburg im Brisgau. The Court held that the 1977 treaty did not contain any provision for domestic environ-
mental assessment and that it could only be modified by the State Parties.54 It contended in essence that the
implementation of the treaty could not depend upon further developments in domestic law and thus refused to
take into account environmental law provisions introduced since the signing of the agreement.5®

D. Fundamental Rights
Since the coming into force of the European Convention of Human Rights (ECHR) for Switzerland in 1974, the

invocation of fundamental rights contained in the Convention has become increasingly frequent.%® Until now,
the nexus between human rights and environmental protection has only rarely been considered by the Federal



Court. In one instance, the Court had to adjudicate compensation claims for expropriation by residential own-
ers living in close proximity to the Geneva airport.5” Article 8 of the ECHR was invoked in this context.
The Federal Court dismissed the Article 8 argument by referring to the Powell & Rayner case.?8 Following
the European Court of Human Rights (ECtHR), it stated that major international airports are necessary to
the economic well-being of the country and that this falls under the exceptions covered by Article 8.2 of the
ECHR. Though the point was bluntly dismissed in this case, the Federal Court did not say that Article 8 was
not relevant to the issues at stake and may consider further environmental issues under Article 8 more readily,
especially in the wake of the Lopez Ostra case.59

Another significant decision, the Balmer-Schafroth case, arose following the request of a nuclear power plant
operator for the renewal of its operating licence and an increase of 10% of the permitted output. Despite thou-
sands of objections from Austrian, German and Swiss citizens, the Federal Council granted the company a new
operation permit.80 The applicants complained in Strasbourg that the decision of the Federal Council, which
was final under domestic law, violated their rights under the ECHR, in particular their right of access to court
(Article 6) and their right to an effective remedy under domestic law enabling them to complain of a breach of
their right to life (Article 2) and of their right to respect for bodily integrity (Article 8).61 The final decision of
the ECtHR indicated, against the opinion of the European Commission of Human Rights, that there had been
no violation of articles 6 or 13 of the Convention.62 The Court stated that the applicants did not establish a di-
rect link between the operating conditions of the power station which were contested by them and their right to
protection of their physical integrity, as they failed to show that its operation exposed them personally to a dan-
ger that was not only serious but also specific and, above all, imminent. It concluded that neither the dangers
alleged nor the remedies were established with a degree of probability making the outcome of the proceedings
directly decisive for the right relied on by the applicants.

E. Domestic Solutions to International Environmental Problems

The handling of the consequences in Switzerland of the accident which occurred in April 1986 at the Chernobyl
nuclear power plant illustrates some of the ways in which domestic environmental law has been used to fill
gaps in international environmental law. The accidental fire which broke out at Chernobyl created a toxic
cloud which drifted over western Europe in the following days. In Switzerland, various statements by public
authorities recommended preventive measures to the population. These announcements insisted in particular
on the need to wash salad and green vegetables grown outdoors and recommended that pregnant and nursing
women and children under the age of two refrain from consuming these products. Following these declarations,
the consumption of salad and greens declined markedly in May 1986 and many producers had to throw away
significant quantities of vegetables which they should have been able to sell without problem under normal
conditions.83 Further, fishing in Lake Lugano was prohibited for a time.54

The Swiss government did not initiate claims against the USSR for any damages related to the Chernobyl
incident. However, it decided to voluntarily compensate some of the smallest growers and fishermen whose ex-
ploitation had been seriously affected by the drop in sales caused partly by the statements of the federal authori-
ties.65 This constituted a purely voluntary measure which was not supposed to settle all the potential claims and
which had no relationship with possible claims under the Nuclear Energy Civil Liability Act (NECLA).66

In the event, a case was brought against the Confederation by a grower who had been refused compensation
under the voluntary scheme. It was based on Article 16.1.d NECLA which states that people suffering harm
from nuclear origin in Switzerland which originated in an incident abroad can also be compensated under the
Act.87 The same provision states that the Confederation only covers such damages if compensation cannot
be obtained in the country where the incident happened. The Federal Court ruled that Article 16.1.d did apply
to this case and declared that the nexus between the preventive announcements of the federal authorities and
the losses suffered by the growers was sufficiently close.®8 It further noted that the Confederation itself had
acknowledged before the cantonal court that the claimant stood no chance of being compensated in the USSR,
and also indicated that the obligations of the Confederation under Article 16.1d could not be lower than if the
accident had occurred in Switzerland. The total amount covered by the Confederation was thus also of one
billion francs.69



No reference to either international conventions or environmental law was made in this case, though the claim
arose from the consequences of an environmental emergency. This decision is nevertheless significant. Firstly,
none of the states which had indicated their intention to hold the USSR internationally responsible for the
consequences of the accident ever started proceedings.”0 In Switzerland, this forced the Confederation to take
on the obligations of the state having caused the environmental emergency, thereby applying the “unusual”
victim pays principle.”! Secondly, the decision of the Federal Court is drafted in such a way that compensation
is offered for harm caused by preventive measures suggested by the authorities and not directly for environ-
mental harm. Since the Court found a sufficient nexus between the announcements and the accident, actual
nuclear fall-out in Switzerland would have been immaterial. Thirdly, while international environmental law
did not give affected individuals any means to seek compensation, the voluntary (though minimal) effort of the
Confederation and the possibilities offered under NECLA partly replaced the absence of effective international
remedies.

IV. Infrequent Application of International Environmental Law by
the Courts: Some Underlying Reasons

The traditionally welcoming attitude of Swiss courts towards international law, the geographical situation of
landlocked Switzerland surrounded by three major industrial countries or its position at the source of several
major continental rivers, all point towards the possibility of disputes involving the application of international
environmental law. The relative absence of relevant case law must thus be attributed to other factors.

At the outset, it must be noted that the lack of application of international environmental law by the courts can
be partly explained by the fact that international provisions are rarely invoked by applicants and their counsels.
This contributed, for instance, to the unsuccessful outcome of an application to the European Commission of
Human Rights. In the Champrenaud case, the applicant complained that her right to a healthy environment,
as protected under Article 8 of the Convention had been violated. The Commission noted that, while this
was a valid argument, it had not been pursued at the domestic level and could thus not be considered by the
Commission.”?

A. Switzerland’s position as a Leader in the Development of
Environmental Law

Switzerland has been among the most progressive countries in the development of domestic environmental
protection policies.”® The adoption of measures for the introduction of lead free petrol and catalytic converters
by the Federal Assembly at the beginning of the 1980s seems, for instance, to have served as a catalyst for simi-
lar measures in other European countries.”4 At the international level, Switzerland has also played an important
role in the development and adoption of several binding instruments for the protection of the environment. It
had, for instance, a particularly leading role in the negotiation of the Sulphur Protocol to the Transboundary Air
Pollution Convention and the Basel Convention.”®

Further, the Government only exceptionally recommends the ratification of an international instrument if the
legislation is not already, or about to be, in conformity with the provisions of the treaty. In the case of several
important environmental treaties, the Messages of the Federal Council to the Federal Assembly clearly indi-
cate that the ratification does not entail changes in the current legislation.”® Generally, Switzerland has often
followed a policy of pre-implementation of international agreements.”” Where adaptation of the legislation is
necessary, steps have often been taken before submitting a treaty for approval to the Federal Assembly.”8

In a number of cases, domestic regulations are more stringent than international treaties. Thus, in the case of the
depletion of the ozone layer, domestic regulations seem to have consistently been ahead of developments at the
international level.”® This allowed the Government to take a leading role in the development of an international



ozone regime. It noted that stringent domestic standards to curb the use of CFCs would only be meaningful if
applied internationally and that Switzerland thus had a direct interest in the development of an international
treaty providing a framework for such measures.80 In the case of civil liability, the government and most com-
mentators have argued that Switzerland cannot ratify the Vienna Convention on Civil Liability for Nuclear
Damage and Paris Convention on Third Party Liability in the Field of Nuclear Energy because this would force
the Confederation to abandon its standard of unlimited responsibility.8! While it is doubtful whether the differ-
ent standards of liability constitute an impediment to the ratification of these conventions,82 the Swiss liability
regime is indeed much stricter than in most other OECD countries.83

Overall, the leading role played by Switzerland in the environmental field over the last two decades has defi-
nitely lessened the relevance of international law domestically. However, Switzerland’s position as a leader in
the environmental field may however be slowly eroding.84 In some areas, such as noise or soil protection, it
provides standards which are very comparable to the average OECD country. Further, in some cases such as
environmental information, Swiss norms lag in comparison to EU standards. Even after the 1995 revision, the
Environmental Protection Act, faithful to the principle of secrecy, still does not incorporate the principle that
the public has free access to all environmentally related information which the authorities have in their posses-
sion.85 Switzerland was also unable to sign the Alpine Convention at the time of its adoption due to pressure
from its Alpine cantons. Finally, the distinctiveness of Swiss environmental law may also be jeopardised by
harmonisation with European Union environmental law which may lead Swiss environmental standards to
converge with international ones.86 All these elements provide strong grounds for a more frequent thorough
examination of international norms by Swiss courts.

B. Preference for Precise Norms

Swiss courts have historically been averse to discussing broad principles and tend to limit themselves to ap-
plying precise norms. The Federal Court thus favours the consideration of precise rules and its case law tends
to avoid broad pronouncements. The relative preciseness of domestic environmental norms compared to their
international counterparts further limits the consideration of international law by judges. Indeed, the search for
precise norms disqualifies ab initio most norms of customary international law which are usually imprecise,
while many treaty norms are also vaguely worded. Given this background, it is not surprising that soft law
instruments and general principles of international law are only rarely considered.

The absence of cases where international law principles, such as that of prevention or precaution, are discussed
may also partly be linked to the relatively rapid development of domestic environmental law. Thus, the pre-
cautionary principle was embodied as early as 1983 in the Environmental Protection Act and further clarified
in implementation ordinances.8” By the time the negotiations for the Vienna Convention for the Protection of
the Ozone Layer took place, the Swiss Government was able to advocate the inclusion of the precautionary
principle in the Convention.88 Further, when the Federal Council submitted the Convention to the Federal
Assembly, it was able to show that specific measures taken to restrict the use of CFCs sprays had already been
taken.89 In this instance, the earlier development of the principle in domestic law and its greater degree of
specificity certainly constitute important factors explaining the absence of reference to the international ver-
sion. The same seems to be true of the polluter-pays principle which also developed early in domestic law and
has attained a degree of sophistication not achieved in binding international norms.%0

The degree of sophistication of the case law is well illustrated by the Konrad case.®! This case involved a
complaint brought under the Environmental Protection Act (EnPA) in cessation of the noise caused by small
children on a playing ground adjacent to the property of the plaintiff. While the Court arrives at the conclusion
that the noise caused is too inconsequential to constitute a violation of the EnPA, it only does so after a lengthy
investigation of the extent to which children’s noise falls under the Act. It first ascertains that the mandate of
Article 2450ties covers all interferences to the environment having human beings as their origin and that noise
constitutes one of the interferences covered by Article 7 of the EnPA. Having acknowledged that noise created
by human activities is to be substantially distinguished from road or rail traffic noise whose unpleasant char-
acter is immediately apparent, it nevertheless goes on to conclude that children’s noise, like adults’ noise also
falls within the scope of Article 7.92 After further considerations to determine whether noise from houses is



also to be included under the EnPA, it analyses the prevailing conditions in the concerned locality to find that
the town of Montana is a quiet resort but that there is no necessity for special protection against noise as would
be the case near a hospital. It eventually concludes that the noise cause by a dozen children playing only dur-
ing daytime is not liable to significantly affect the residents’ well-being. This decision constitutes a remarkable
example of the extent to which the Court will go to balance all the interests at stake in a sophisticated manner
so as to provide precise guidance concerning the interpretation of the provisions invoked.

While the case law provides extremely clear guidance in the areas which are analysed, this tends to be det-
rimental to the consideration of broader trends which inform the whole of environmental law. The following
cases illustrate the limits of the technical approach currently followed by the courts. The first case concerned
the proposed deforestation that the organisers of the 1987 ski world championships in Crans-Montana wanted
to carry out with a view to opening some new pistes and widening some existing ones to improve safety and
to meet the International Ski Federation requirements.93 These measures were contested by several environ-
mental non-governmental organisations. In its decision, the Federal Court examined, for instance, whether an
increased avalanche risk would ensue from the deforestation but based its main conclusions on other elements.
In effect, it balanced the environmental interests protected under the applicable environmental acts against the
likely windfall economic gains for the region, canton and country. It did restate that tourism must adapt itself to
natural conditions and to the landscape but went on to state that a major competition like the world champion-
ship constituted an excellent publicity for Switzerland in general and most specifically for the canton of Valais
where tourism constitutes a prime economic activity.94 The guarantee offered by both the Valais legislature and
the Federal government to partially cover possible losses constituted another important element in the assess-
ment of the importance of the event. Finally, the judges noted that the plaintiffs did not provide any feasible
alternative which would not imply any deforestation.

In the second case, an environmental non-governmental organisation (NGO) challenged the authorisation
granted in March 1996 for the organisation of a stage of the Offshore Class 1 world championship on Lake
Geneva from 6 to 8 September 1996.9° Slow proceedings prevented the case form reaching the Federal Court
before 29 August. In a decision taken on 2 September 1996, the Court denied suspensive effect. According to
the Court, this was the necessary result of a balancing of interests between the considerable damage that would
probably ensue for the organisers from an annulment of the race and the less obvious damage that the race
could cause to the natural environment given the conditions posed by the cantonal authorities. Subsequently,
the NGO stated that it wanted the case to proceed since it feared that the organisers may want to organise an-
other race. In its decision of 20 May 1997, the Court, rejected the claim for lack of present and practical legal
interest. However, it went on to give indications concerning the future. It first noted that the Federal Office of
the Environment, while acknowledging the legality of the authorisation under federal law had indicated that
from the point of view of “opportunity”, an interdiction of the race would be welcome.%® Further, it went on
to openly warn the organisers that a future authorisation should be sought sufficiently ahead of time so that an
effective control be possible and end up before the scheduled date for the race. The judges stated that they may
otherwise seriously consider giving suspensive effect.97

In both cases, the Court balances environmental and economic interests without referring to the broader prin-
ciples guiding its decisions. The Court seems to hide behind the technicalities of the law rather than discussing
underlying principles. In the Crans-Montana case, the Court in effect refuses to balance the interests at stake
and bases its decision upon an economic assessment made by others. It clearly does not follow the principle of
“integration of environment and development”, a cardinal concept of international environmental law which
posits that equal consideration should be given to all issues concerning the environment in dealing with any
economic and social factors connected with a developmental activity.98 The decision apparently starts from the
premiss that the planned event had to go ahead. This is clearly visible where the Court states that the plaintiffs
have not proposed any viable alternatives. From the outset, the decision only centres on minimising the impact
of measures that involve damages to the environment but are seen as necessary for the economic well-being
of the country. The decision not to stop the planned powerboat race is even more striking since the Court puts
most of the emphasis on the economic losses of the organisers.

Two main elements stand. Firstly, while the case law appears extremely technical on the surface, it does rely
on broader principles but these principles are not openly discussed. Secondly, while the notion of sustainable
development may be already partly incorporated in domestic law, the two cases just discussed illustrate that a



direct reference to the principle of sustainable development or other principles of international environmental
law could help clarifying fundamental issues and most importantly bring them to the fore. Indeed, the intro-
duction of sustainability as a guiding principle of environmental policy in the new Constitution may lead the
judges to give further importance to the concept of sustainable development.

B. The Special Situation of Human Rights

The contrast between the treatment reserved to environmental instruments and human rights treaties by the
Federal Court is striking. While hardly any cases have been decided on the basis of the numerous environmen-
tal treaties in force for Switzerland, dozens of cases over the last two decades have been judged on the basis of
provisions of the ECHR.99

Two main factors explain this situation. Firstly, the rights contained in the ECHR are deemed to have the rank
of constitutional rights which thus places them above federal acts.100 Secondly, the existence of the ECtHR
has led the Federal Court to take notice of its judgments so as to harmonise its own practice accordingly. In
a recent case, the Court indicated, for instance, that the procedure for keeping asylum seekers in airports did
not comply with the case law of the ECtHR. It then directed the legislature to modify existing provisions and
provided for interim arrangements. 01

The lack of cases involving international environmental law is therefore not due to a general suspicion for in-
ternational law but rather to the fact that it is seen as containing mostly technical standards and no fundamental
rights. Further, the existence of international judicial organs in the human rights context has certainly served as
an important catalyst for Swiss judges to recognise the importance of international standards in that area.

While international environmental law is indeed replete with vague principles that the Federal Court would be
unwilling to apply, the recognised nexus between environmental protection and human rights at the level of
the ECtHR may bring the Federal Court to examine in more depth the content of environmental agreements
and their links, if any to the realisation of fundamental rights. In this way, international environmental law may
indirectly inform the case law of the Federal Court.

C. Preference for Negotiated Settlements

The Swiss practice is known to favour negotiated settlements to court cases.!92 This seems to extend even to
situations where disasters have transboundary impacts. One of the most widely discussed case is that of the ac-
cidental fire at a Sandoz warehouse in Basel in 1986 which resulted in a significant release of toxic substances
directly into the Rhine.103 The Swiss authorities do not seem to have taken all the necessary precautions to
prevent the accident, for instance, by not exercising sufficient supervision over the Sandoz warehouse, and did
furthermore not alert downstream countries in a timely fashion.!%4 Despite these serious mishaps, no ripar-
ian state ever claimed damages from the Confederation. Further, private claims in all countries were resolved
amicably with Sandoz. Even though the indemnity disbursed was the highest ever paid for accidental damages
to a river, a settlement was reached quickly because it did not threaten Sandoz’s financial viability.10% The
drawback in this case was that damages to the commons were left uncompensated. 106

Another case concerning the Ziirich-Kloten airport which lies only 13 kilometres from the German border
is also of interest.'07 The opening of a second runway in 1986 led to complaints from residents in southern
Germany and a civil suit was lodged in Germany against the canton of Ziirich. The parties to the case agreed
to suspend the proceedings for a specified period of time to allow the two countries to sign an agreement on
measures to be taken to reduce the impact of the operation of the airport on affected German citizens. The ar-
rangement between the Confederation and Germany concerning flights to and from the Ziirich airport led to
the termination of the case.08




V. The Way Ahead

Though Switzerland has probably been ahead of international developments in many areas of environmental
protection for a long time, several factors militate for a more active consideration of international treaties by
the judiciary.

Firstly, even though principles like the principle of sustainable development may have more precise counter-
parts at the domestic level, most recent international environmental law is fundamentally based on the principle
of sustainability which thus merits further consideration. Since, according to Article 113.3 of the Constitution,
the Federal Court applies both treaties and federal acts, the Court should at least ascertain whether domestic
principles actually go further than their international counterparts. Even if domestic principles are stronger
in most areas, the exercise would be worth undertaking. Indeed, the principle of sustainable development is,
for instance, being slowly introduced at the domestic level. The Federal Council has taken a first step towards
integrating sustainable development more effectively at the domestic level by adopting in 1997 a Strategy for
sustainable development in Switzerland.!99 The relevance of international principles at the domestic level is
also clearly illustrated by the Crans-Montana and offshore powerboat cases alluded to above. The analysis and
consideration of principles of international environmental law would thus not only add coherence to the legal
reasoning upon which decisions are based but also reflect current developments in environmental policy mak-
ing at the domestic level.

Secondly, while domestic legislation may cover more ground than international environmental law in some
instances, the case outlined above where the application of the Basel Convention constituted the only available
legal basis to judge this case is instructive. Even though the substance of a given provision might be similar
in domestic and international law, the two may not cover exactly the same set of situations. It thus becomes
extremely important for the Court to at least examine the content of relevant domestic and international legal
instruments while preparing a decision.

Finally, the strict division between environmental law conceived as a rather technical branch of the law which
does not include individual rights, and human rights which include the core fundamental rights which guide
all other action may be slowly disappearing. As noted, international human rights adjudicative organs have
already taken note of the nexus between the two fields. The development of instruments like the Convention on
Access to Environmental Information and Public Participation in Environmental Decision-Making will further
develop directly applicable individual rights which will probably force the federal and cantonal courts to con-
sider international environmental treaties in more details.!10
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