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Foreword

One of the great privileges in being an academic is in learning new ways of approach-
ing issues. Another is in collaborating with colleagues from our own and other coun-
tries. As Chair of the IUCN Academy of Environmental Law (the Academy), I have
been privileged to meet and become friends with many of the contributors to this book.
They have introduced me to many aspects of the interactions of law and the environ-
ment in Africa and, as this edited collection amply demonstrates, there is so much more
for all of us to learn.

Our mission in the Academy is to advance understanding of, and capacity to rese-
arch and teach environmental law across the world. Our annual colloquia and our open
access, peer reviewed, eJournal along with our many edited collections on aspects of
environmental law and on line teaching materials include contributions from African
colleagues. Through these contributions, our colleagues have introduced many
Academy members to the rich scholarship of African environmental lawyers. We have
also learnt of the gaps in African literature and of the need to develop materials with
which to educate the next generation of African environmental lawyers. The substan-
tive volume that is ‘Law | Environment | Africa’ provides a rich contribution to this
body of scholarship and a contribution that extends beyond the continent of Africa.

The volume addresses a range of issues which are common to every legal system.
Questions such as how innovative new legislation actually is in practice, what the role
of law is in developing a cultural of environmental respect and what the best policy,
regulatory or governance frameworks might look like, arise across the globe. The areas
of focus — climate change, natural resource governance, water governance and social
and environmental impacts are pertinent to all corners of the globe.

While the impacts of climate change, for example, may vary across the continents,
common lessons are evident from the experiences of all countries. Contributions in
this collection which address climate change demonstrate, for example, the required
legislative changes if ambitious targets to reduce greenhouse gases while continuing
development are to be met. The potential severity of climate change impacts in Africa
serve to highlight the types of legal measures necessary to mitigate that impact, or to
help communities adapt to it. It is also clear that the measures needed to address these
impacts include some that pose significant challenges to the way we currently organise
ourselves, be that in terms of infrastructure planning (for example for transport) or in
how we address particular sections of the population, such as marginalised groups.

Contributions in this collection thus highlight discourses that are echoed around the
world. For example, the analysis of private and community rights addressed in chapters
dealing with natural resource governance and water governance reflect broader legal
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and political discourse of how rights should be organised. Those on public participa-
tion, access to benefits and environmental justice raise issues germane to both national
and international law across the globe.

The relative dearth of globally available publications on environmental law in Af-
rica compared to the physical presence and population of Africa in itself makes this
volume extremely important. More than that, however, the volume holds lessons for
environmental lawyers from across the globe and highlights areas in which inter-con-
tinental collaborations on environmental law may be beneficial.

Prof. Elizabeth A. Kirk
Chair, IUCN Academy of Environmental Law
Professor of International Environmental Law

Nottingham Trent University
Nottingham, October 2018
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Preface

Many African countries have signed international treaties governing the environment
and natural resources and have constitutional provisions on environmental law. Frame-
work environmental laws and sectoral statutes on diverse aspects of the environment
and natural resource management at the national level complement these. The need for
analysis and critique of the content, implementation and enforcement of the laws can-
not be overemphasised in such a dynamic field. The fodder for research and academic
writing is readily available and it is gratifying to note that African scholars have taken
up the challenge and provided much needed leadership in this regard.

This book is a celebration of the development of environmental law scholarship in
Africa. Coming from a dearth of universities teaching environmental law in Africa
until the early 2000s, the array of authors, diversity of subjects and representation of
universities in the book demonstrates the power of dreams. This book’s genesis is
traceable to Professor Charles Odidi Okidi’s dream to have an environmental law
scholars from African universities network within the Association of Environmental
Law Lecturers in African Universities (ASSELLAU). Prof. Okidi leveraged his net-
works and sought support of the United Nations Environment Programme to bring
together a group of researchers and scholars from different African countries in 2004.
These scholars decried the paucity of environmental law scholarship and research from
Africa and resolved to establish ASSELLAU with the main objective of popularizing
the teaching of environmental law in African universities. As the person charged to
run with Prof. Okidi’s dream, I must confess that this was a daunting challenge and I
had no idea how to execute the task and what direction the dream would lead.

It is therefore my great joy and pride to observe the remarkable success recorded by
the Association in both getting environmental law into the undergraduate and graduate
curricula of African universities and growing the discipline in the region in less than
two decades. This book is testament to that success. It illustrates the Association’s
prowess in enlisting committed law researchers working on diverse aspects of the en-
vironment — climate change; natural resource governance; water management and use;
and regulation of social and environmental impacts. The capacity and agility of the
scholars in the region is demonstrated in the variety and complexity of the subjects
tackled in the book. They range from case studies of specific ecosystems and species
within countries to broader natural resource governance issues applicable across dif-
ferent countries. The book also includes chapters dealing with innovations in national
laws dealing with environment dispute resolution and interdisciplinary issues such as
the human right to water and sanitation; natural resource management and indigenous
communities; gender and environment; and resource management and development.

11
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The authors include members of ASSELLAU and younger scholars who have taken
up the discipline more recently, some under the tutelage of older members of the As-
sociation. The engagement of scholars across different generations sets a solid foun-
dation for sustained research going forward. It is my expectation that this book will:
promote environmental law scholarship in the continent, the sub-regions, the individ-
ual countries and institutions of higher learning in Africa; promote exchange of ideas
within countries; contribute to policy discourses globally, regionally and nationally;
and inform global scholarship and developments in environmental law.

I applaud the audacity of Professor Oliver Ruppel, the Founding Director of the
Climate Policy and Energy Security Programme for Sub-Saharan Africa (CLESAP) of
the Konrad-Adenauer-Stiftung for supporting the conference at which drafts of the pa-
pers included in this book were presented in Yaoundé, Cameroon in January 2018. As
a founder member of ASSELLAU, Prof. Ruppel has also modelled leadership as an
environmental law scholar and researcher.

Finally, I would be remiss not to acknowledge the mentorship and friendship of
Prof. Okidi who has been rightly named the ‘father of environmental law in Africa’,
in steering ASSELLAU forward over the years. While always throwing me into the
deep end of things, he has been a great source of encouragement and inspiration, en-
suring that I keep afloat when all forces seemed to conspire to get me to sink under the
weight of things.

Prof. Dr. Patricia Kameri-Mbote (on behalf of the Editors)
Chairperson ASSELLAU
Nairobi, August 2018

12
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Chapter 1:
Law, environment, Africa: introducing the imperatives, parameters and
trends

Alexander Paterson

1 The context

Fundamentally we all depend on nature: the ecological infrastructure of the planet that provides
the flow of goods and services upon which our livelihoods and economies are built. Yet Africa’s
ecosystems are changing faster than ever before through the combined impact of global and local
pressures. Loss of ecosystem services is compromising future security, health and well-being and
effects are being borne disproportionately by the poor.!
This telling reality highlighted in the Africa Ecological Footprint Report (2012)? is
mimicked in several more recent regional reports comprehensively canvassing both
the state of the environment in Africa and the range of factors leading to its deteriora-
tion. These reports include the African Environment Outlook 3 (2013),> Climate
Change 2014: Impacts, Adaptation, and Vulnerability (2014)* and most recently the
Global Environmental Outlook GEO-6 — Regional Assessment for Africa (2016).° Re-
peating the numerous statistics exhaustively outlined in these reports serves no purpose
here as several realities are clearly indicated. The deficit between what the continent’s
ecological infrastructure can sustain and is being expected to sustain is growing rap-
idly. The range of factors contributing to the growing deficit is diverse. The current
negative impacts associated with the growing deficit on the continents’ inhabitants’
security, health and well-being are vast and expanding.

Recognising this ecological fragility, Agenda 2063 outlines the continent’s devel-
opment agenda for the next 45 years. It includes a prosperous Africa based on inclusive
growth, sustainable development, peace, security, resilience, good governance, de-
mocracy, respect for human rights, justice and the rule of law amongst its express as-
pirations.® Agenda 2063 coincides with the post-2015 global development agenda re-
flected in Transforming our World: the 2030 Agenda for Sustainable Development,’

WWF (2012: 6).

Ibid.

UNEP (2013: 3).

Niang et al. (2014: 1199-1265).
UNEP (2016).

See generally: African Union (2015).
UNGA Res. 70/1 (2015).

NN kW~
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adopted by the United Nations General Assembly in September 2015. In seeking to
fulfil the Agenda 2063 aspirations, African states are also seeking to promote the at-
tainment of the 17 sustainable development goals (SDGs) and associated targets. The
SDGs envisage a world, and accordingly an African continent: devoid of poverty, hun-
ger and inequity; ensuring the health and well-being of its inhabitants and the sustain-
able provision and management of water, sanitation and energy; promoting sustained,
sustainable and inclusive economic growth, cities and human settlements resting on
resilient infrastructure; governed by peaceful, inclusive, democratic and accountable
institutions; undertaking urgent action to combat climate change; and protecting, re-
storing and promoting the sustainable use of its terrestrial and marine ecosystems.

Realising Africa’s desired development trajectory within the constraints of the re-
alities facing the continent’s valuable yet fragile ecological infrastructure is a tricky
balancing act clearly requiring a multi-disciplinary approach. Within this context, the
critical role of law has been increasingly recognised. This role includes the manner in
which law constructs and regulates the functioning of key institutions; regulates and
promotes the equitable and sustainable use and consumption of natural resources; cre-
ates mechanisms to inform and control pollution; constrains environmentally harmful
actions; fashions tools to promote sustainable land-use planning and development; and
provides processes through which the impacts associated with the foregoing can be
prudently considered and mitigated.

In seeking to encourage this role for law in Africa, and in keeping with the spirit of
forging African solutions to African challenges, scholars from across the continent
formed the Association of Environmental Law Lecturers from African Universities
(ASSELLAU) in 2004. Its specific objectives include promoting the generation and
dissemination of environmental law research to assist Africa’s law and policymakers
to craft and implement legal frameworks that achieve the tricky balance referred to
above through conferences and symposia. In partial fulfilment of this mandate, AS-
SELLAU held its 4™ Scientific Conference in Yaoundé, Cameroon, from 10-13 Janu-
ary 2018. This book comprises of selected papers presented at the conference. Divided
into four parts, its object is to explore, review and analyse several recent issues and
developments located at the nexus of law, the environment and Africa.

2 Climate change and energy

Part I of the book focuses on climate change and energy issues and comprises of eight
chapters. In Chapter 2 titled “Climate change legislative developments on the African
continent”, Olivia Rumble discusses the role of law in responding to climate change,
the meaning of ‘climate change legislation’ and the status of this legislation in Africa.
She then turns to consider in detail the recent legal reform in two African countries,
namely South Africa and Kenya, teasing out possible trends and lessons which may
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provide guidance to other African countries in assessing the adequacy of their existing
laws to deal with climate change and amending or introducing new laws in response.
In Chapter 3, Oluwatoyin Adejonwo-Osho explores the issue from a Nigerian perspec-
tive, specifically “Nigeria’s commitments under the climate change Paris Agreement:
legislative and regulatory imperatives towards ensuring sustainable development”. Ac-
knowledging the absence of dedicated climate change legislation in Nigeria, she con-
siders the impacts of climate change in Nigeria, provides an overview of the country’s
nationally determined contribution (NDC) under the Paris Agreement, and the existing
domestic laws and policies of relevance to giving effect to the NDC (including the
establishment of a Department of Climate Change and a proposed new bill to establish
a National Climate Change Commission). She concludes by exploring key gaps and
contradictions in these existing relevant laws and policies and options for reform. Dayo
Ayoade builds on this analysis in Chapter 4, titled “Bridging the gap between climate
change and energy policy options: what next for Nigeria?”. He specifically focuses on
the manner in which Nigeria’s current law and policy addresses climate change and
energy issues separately and argues for the need for a more holistic and integrated
approach comprising of what he terms a tripartite structure comprising of a Nigerian
Climate Change and Energy Policy, a National Climate Change and Energy Act and a
Climate Change and Energy Agency.

Oliver Ruppel and Marc Funteh’s Chapter 5 shifts to a more regional perspective
focusing on the Lake Chad Basin region. In their chapter titled “Climate change, hu-
man security and the humanitarian crisis in the Lake Chad Basin region: selected legal
and developmental aspects with a special focus on water governance”, they adopt a
transdisciplinary approach in exploring the many factors characterising and fuelling
the crisis in the region including: diverse and changing climatic conditions, hydrolog-
ical cycles and biophysical environments; shifting livelihoods; human security, con-
flict and migration; water scarcity and regional security; and poor water governance.
They conclude that climate change has been a sustaining force for the existing human-
itarian crises in the region and that human security predicaments of the Lake Chad
Basin region have been exacerbated by environmental shifts. They further highlight
that public international, regional and domestic law and policy could more effectively
foster the integration of climate change adaptation, water governance and conflict
management; with the SDGs, the Paris Agreement and NDCs providing feasibly im-
portant entry points.

The following two chapters focus on climate change issues relevant to Cameroon.
In Chapter 6, Christopher Tamasang considers “Forests, forest rights, benefit-sharing
and climate change implications under Cameroonian law”. He assesses the various
forest types extant in Cameroon, the bundle of rights attached thereto, the formula for
allocating and sharing benefits under the country’s forestry legislation, and analyses
their implications specifically in the context of climate change mitigation. He argues
that although Cameroon’s forestry legislation establishes a bundle of rights attached to
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each forest type and mechanisms for facilitating benefit-sharing, the forest rights are
not adequate for some relevant stakeholders involved in forest management and the
mechanisms are plagued with inherent flaws which ultimately undermine their role in
contributing to climate change mitigation in the country. In Chapter 7, Daniel Mbarga
considers the specific nexus between “Indigenous peoples and climate change in Cam-
eroon”, highlighting the fact that although indigenous peoples are among those who
produce the least carbon emissions, they are the most vulnerable to the effects of cli-
mate change. He critically reviews the legal measures undertaken in Cameroon to pro-
tect indigenous people from the effects of climate change and proposes solutions where
they are viewed as inadequate. Continuing the focus on the link between forests and
climate change, Chapter 8 explores “REDD++ and benefit sharing: an examination of
the legal framework in Uganda”. In this chapter, Hadijah Yahyah begins by exploring
the theoretical nexus between REDD+ initiatives and benefit-sharing mechanisms be-
fore critically reviewing Uganda’s relevant law and policy framework. She concludes
that although benefit-sharing is a vital component of Uganda’s REDD+ programme
the necessary legal guidance to implement it is lacking, and proposes several reforms
to fill the current legal vacuum.

In the final chapter of this part of the book, Edna Odhiambo shifts the climate
change focus to the transport sector and the Kenya context in Chapter 9 titled “Regu-
latory preparedness on non-motorised transport in Nairobi”. Founded on the premises
that if car-oriented planning continues to dominate, a lock into unsustainable carbon-
intensive infrastructure will result and exacerbate adverse climate change. The chapter
considers the link between global climate change and the transport sector, before in-
troducing the concept and benefits of non-motorised transport. It then turns to investi-
gate whether Kenya’s national and local regulatory framework currently prioritises
non-motorised transport as a low-carbon mobility option, concluding that whilst much
has been done at the county level, significant options exist for prioritising and imple-
menting non-motorised transport as a climate mitigation strategy in the transport sector
at the national level.

3 Natural resource governance

Part IT of the book is dedicated to several issues falling under the rubric of natural
resource governance. It comprises of nine chapters canvassing a broad array of issues
relating to different natural resources including terrestrial wildlife, oil, wetlands and
marine resources. In Chapter 10, Patricia Kameri-Mbote considers “Wildlife conser-
vation and community property rights in Kenya”. She assesses the extent to which the
contemporary Community Land Act (2016), read together with the Wildlife Conser-
vation and Management Act (2013), jointly support wildlife conservation on commu-
nity lands in Kenya. This, she argues, is a vital issue given that 66% of Kenya’s total
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land mass comprises of community land. She considers the conceptual framework rel-
evant to wildlife conservation and land rights before outlining and assessing Kenya’s
relevant legal framework. She ultimately concludes that the enabling legal and policy
framework is in place to enable and encourage wildlife conservation on community
land and that the National Land Use Policy (2017) provides an opportunity to further
synergise land tenure and land use. Following the wildlife theme, Marie Nonga con-
siders “Criminal law protection of wildlife reserves in Cameroon” in Chapter 11. She
begins the chapter by decrying the current state of the country’s biological resources
before engaging in an extensive analysis of the nature and efficacy of the criminal
remedies prescribed in Cameroon’s legal framework seeking to protect these biologi-
cal resources situated in the country’s wildlife reserves. Within this analysis, she high-
lights concerning ambiguities and outdated provisions and provides options for neces-
sary reform.

Chapter 12 shifts sectors and is titled “Harnessing oil as natural resource wealth: a
focus on the legal frameworks of Nigeria and Uganda”. In this chapter, Lanre
Aladeitan, Robert Wabunoha and Odaghara Therese examine the correlation between
the resource-rich state and the content of its law focusing on performance level under
three key components in the 2017 Resource Governance Index Report, namely: value
realisation; revenue management; and enabling environment. Focusing on the resource
of oil, and undertaking a comparative approach, the chapter outlines in detail the rele-
vant legal frameworks of Nigeria and Uganda, before comparing, contrasting and eval-
uating them against the abovementioned three components of the 2017 Resource Gov-
ernance Index Report. The authors conclude that their assessment confirms that a gov-
ernance deficit exists in the decision-making chain in the extractive industry in Nigeria
and Uganda, which urgently require legal reform.

Andrew Muma turns to consider “Access and benefit sharing: beyond the Nagoya
Protocol and its ideals” in Chapter 13. He analyses the utility of the Nagoya Protocol
in the conservation and subsequent sustainable use of biodiversity resources, and ar-
gues that one of the causes of what he views as a problematic current state of affairs is
that the crusade for private land ownership has led to the neglect of values and princi-
ples of communitarianism that were geared toward sustainable resource use. In coming
to this conclusion, the author firstly considers an array of conceptual issues relating to
community-based participation models in the context of biodiversity conservation,
purported misunderstandings of customary tenure, and the link between property rights
and biodiversity conservation. He then engages in a thorough critical analysis of the
relevant international, regional and Kenyan legal framework of relevance to the issue,
concluding by proposing a set of sui generis rights which he argues are yet to be given
rightful attention in policy-making processes.

In Chapter 14, titled “Ecosystem services: legal issues relevant to Nigeria’s wet-
lands”, Erimma Orie provides a comprehensive critical review of Nigeria’s legal
framework of relevance to wetlands. She highlights the absence of a dedicated legal
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framework governing wetlands, the inadequacy of piecemeal complementary laws and
regulations on land management to fill the void, and problematic institutional and gov-
ernance arrangements — proposing a swathe of legal reform options to overcome the
current regulatory and institutional vacuum. This is followed in Chapter 15 by a critical
review of the “The role of the Environment and Land Court in governing natural re-
sources in Kenya”. In this chapter, Collins Odote reviews the successes of the Envi-
ronment and Land Court, established following constitutional reform in Kenya in
2010, in improving natural resource governance in the country. In doing so, he reviews
the court’s jurisprudence and argues that despite recent court decisions clarifying that
court’s status and jurisdiction, and also granting magistrates’ courts powers to deter-
mine land and environmental matters, there is a need for reform particularly relating
to the appointment of its judges and the nature of its decision-making processes. He
also notes that the number of environmental cases brought before the court has been
limited with the bulk of the cases relating to land issues.

Jean-Claude Ashukem moves in Chapter 16 to consider whether public participation
in environmental decision-making in Cameroon is a myth or reality. Through a com-
prehensive review of the relevant domestic legal framework, he assesses whether it
empowers local communities to effectively participate in environmental decision-mak-
ing processes; and whether or not their views and aspirations are taken into account in
the decisions to emanate from these processes. He ultimately concludes that the rules,
procedures and processes governing public participation in Cameroon are flawed and
do not often align with governance practices that provide for the effective involvement
and participation of local communities during decision-making processes; thereafter
providing certain reform proposals to overcome this problematic reality.

Marine resources form the focus of Chapter 17, titled “Utilising Kenya’s marine
resources for national development”. In this chapter, Kariuki Muigua discusses how
Kenya can take advantage of its rich marine resources to boost national economic de-
velopment while empowering the coastal communities whose livelihoods mainly de-
pend on these resources. The discourse canvassed in this chapter goes beyond legal
and institutional arrangements to offer practical solutions based on principles such as
public participation, empowerment, sustainable development and inclusiveness.

The final chapter in this part of the book, Chapter 18, considers whether the envi-
ronmental Management Act (2017) and natural resource regulation in Malawi provide
opportunities for or limitations to effective enforcement in the natural resource sector,
particularly relating to forest, fish and wildlife resources. Gift Makanje critically eval-
uates the enforcement mechanisms provided for in the relevant legal framework, high-
lighting outstanding barriers to enforcement and opportunities for reform.
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4 Water governance, management and use

With water scarcity and insecurity characterising vast parts of Africa, Part III of the
book focuses on a broad array of legal issues relating generally to water governance,
management and use. It begins with Chapter 19 titled “Pollution of water in South
Africa by untreated sewage: addressing the governance issues”. In this chapter, Mi-
chael Kidd begins by describing the pervasive problem of the pollution of South Af-
rica’s water resources by untreated sewage over recent years. He describes the coun-
try’s governance structure in relation to water treatment, focussing specifically on legal
aspects of governance, and evaluates how water governance is failing in the country.
Elizabeth Gachenga turns in Chapter 20 to discuss an issue of water governance in
Kenya, specifically whether the country’s contemporary water legislation, the Water
Act (2016), provides for real devolution or simply the ‘same script, different cast’. She
critically analyses the Water Act (2016) to specifically determine the extent to which
it aligns with the spirit of devolution enshrined in Kenya’s Constitution (2010). She
concludes her chapter with several recommendations on the basic tenets that the water
governance framework should address in order to achieve the desired delicate balance
between sustainable development of water resources and the principle of subsidiarity
so critical to devolved governments.

With vast parts of South Africa currently suffering severe drought, Amanda
Mkhonza considers improving the legal protection of strategic water source areas in
Chapter 21. Described as the ‘crown jewels’ of South Africa’s water resources, these
strategic water source areas comprise only 8% of the country’s landscape, yet provide
more than 50% of its surface water. She begins her analysis by briefly outlining South
Africa’s current environmental regime with a view to identifying and evaluating pos-
sible area-based management measures which could be used to fill the current apparent
regulatory vacuum when it comes to managing, conserving and protecting the coun-
try’s strategic water source areas. Realising their limitations, she then turns to consider
the Australian context, specifically New South Wales’ state laws, with a view to scop-
ing possible legal reform for South Africa’s water legislation relevant to improving the
plight of these important areas.

This is followed by three additional domestic legal perspectives focusing on
Uganda, Kenya and Ethiopia. In Chapter 22, titled “Institutional and legal challenges
to realising clean and safe water for all in Uganda”, Phiona Mpanga interrogates the
legislative and institutional frameworks relating to water and sanitation service deliv-
ery, recommending a more decentralised approach. In Chapter 23, Nerima Were con-
siders “The Conflict between privatisation and the realisation of the right to water in
Kenya”. With the Kenyan Constitution (2010) prescribing the right to water, the author
interrogates whether the model of water governance promoted in the Water Act (2016)
is adequate to meet the fulfilment of the right. She argues that privatisation as a model
of water supply, whether systemic or inadvertent, is not sufficient to guarantee the right
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to water and offers a critique of the model and its use in Kenya. Finally, Mekete Tekle
grapples with “Policy, regulatory and institutional frameworks relevant to Ethiopian
water governance” in Chapter 24. He provides both an extensive overview and critique
of the existing relevant legal and institutional regime and identifies options for im-
proved implementation and legal reform.

The final three chapters in this part of the book take a more regional and compara-
tive perspective to water governance. Joseph Ngang addresses “Water resources man-
agement and environmental sustainability in west and central Africa” (Chapter 25);
Irekpitan Okukpon “Water security and environmental justice in Nigeria and South
Africa: achievable concord or discordant alliance?” (Chapter 26); and Emmanuel Kam
Yogo “The Lake Chad Basin Water Charter: strengths and weaknesses” (Chapter 27).
In each of these chapters, the authors highlight the inherent strengths and fragilities of
the relevant regional and domestic legal regimes.

5  Regulating social and environmental impacts

Part IV of the book is dedicated to considering several diverse issues relevant to the
role of the law in regulating social and environmental impacts associated with human
activity. Godard Busingye begins in Chapter 28 by “Making the case for gender and
environmental considerations in the regulatory framework relating to the Uganda-Tan-
zania crude oil pipeline project”. Using the East African Crude Oil Project undertaken
by Uganda and Tanzania as a case study, he reviews the relevant legal framework
applicable to the project in both countries and concludes that it is inadequate to fore-
stall the environmental and gender ‘evils’ associated with the construction of the pro-
ject. In Chapter 29, Orubebe Bello considers the challenges and prospects of “Integrat-
ing climate change in the environmental impact assessment process” in Nigeria. Hav-
ing undertaken a comprehensive analysis of Nigeria’s relevant law and policy frame-
work, he bemoans the fact that climate change impacts are not currently adequately
integrated into the environmental impact assessment process and calls for urgent legal
reform.

Pamela Sambo then undertakes a review of Zambia’s Environmental Management
Act (2011) in Chapter 30, in order to determine whether it provides a basis for the
growth of an environmental ethos and good environmental governance in the country.
She begins by analysing the historical development of the now repealed Environmental
Protection and Pollution Control Act (1990) and its successor the Environmental Man-
agement Act (2011). The purpose of this analysis is to identify the key environmental
themes that these two laws embody, which she then uses as the structure against which
to assess whether the more contemporary legislation has led to the development of an
environmental ethos in Zambia. The author concludes that while the Environmental
Management Act (2011) ‘gifted’ Zambia a robust and forward-looking environmental
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regime, the absence of a constitutionally entrenched environmental right constrains the
development of a meaningful environmental ethos in the country.

In Chapter 31, titled “Regulating environmental impacts associated with mining in
Uganda”, Emmanuel Kasimbazi critically analyses the effectiveness of the regulatory
and institutional framework for the protection of the environment in the mining sector
in Uganda. He concludes that while the regulatory framework has been developed,
there is a limited level of enforcement which results in mining authorities and compa-
nies not adhering to the legal requirements.

The final chapter of the book (Chapter 32) considers the social and environmental
impacts associated with the exploitation of timber on indigenous communities in Cam-
eroon. Titled “An analysis of environmental impacts of timber exploitation on indige-
nous communities’ land in Cameroon”, Esther Njieassam argues that despite the gov-
ernment’s efforts in signing several international, regional and national environmental
legal instruments seeking to protect the rights of indigenous peoples, incoherent gov-
ernment policies, weak provisions for ensuring adequate public participation, and in-
efficient monitoring and enforcement mechanisms have resulted in gross environmen-
tal and human rights violations. She argues further that the government in collabora-
tion with multinational extractive companies undermine and ignore indigenous peo-
ples’ right to a safe and healthy environment.

6 Conclusion

The Global Environmental Outlook GEO-6 — Regional Assessment for Africa (2016)
highlighted that “Africa faces both enormous challenges in relation to environmental
management, and equally huge opportunities for ‘doing this better’”.® Considering the
content contained in the chapters of this book canvassing a broad range of legal issues
across several jurisdictions, the same appears true for the role of law. The legal chal-
lenges are plenty, but the opportunities to improve the laws and governance arrange-
ments equally are plenty. It is hoped that the analysis and solutions proposed in the
covers of this book provide some additional and useful food for thought to those en-
gaged in formulating, refining and implementing legal frameworks central to Africa’s
tricky quest in attaining its desired development trajectory within the confines of the
continent’s valuable yet fragile ecological infrastructure.

8 UNEP (2016: 8).
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Chapter 2:
Climate change legislative development on the African continent

Olivia Rumble

1 Introduction

Global warming as a result of climate change is no longer a future threat, but an expe-
rienced reality in many countries. Partly because of its lower adaptive capacity, some
of the worst impacts of climate change will be experienced in Africa, even though its
contribution to the problem is disproportionately low.! Anticipated impacts include
more intense and frequent droughts, heat stress, tropical cyclones, and flooding. The
sectors which are particularly vulnerable to its many impacts include water, agriculture
and human health. Not only does climate change have the potential to affect the reali-
sation of human rights negatively,? it is also expected to be a significant disruptor to
developmental aspirations such as poverty reduction, job creation, and inclusive and
equitable macroeconomic growth. As a threat multiplier, climate change also has wide-
reaching economic and security impacts on governance through its ability to exacer-
bate existing trends, tensions and instability, for example in the form of increased ten-
sions over scarce resources, border disputes, energy conflicts and conflict prompted
by migration.* For these reasons, adaptation is a priority area for policymakers on the
continent, and the African Union has urged all member states to put in place systems

1 UNECA (2017). The article comments on investigations which suggest that the public expendi-
ture on adaptation as a percentage of the overall adaptation costs for African countries is ap-
proximately 20% of total needs, ranging between 2 and 9% of the GDP. This demonstrates that
African countries are already investing a higher percentage of finances in adaptation spending
than international financial support. It confirms that these countries are already making major
contributions to adaptation efforts and related expenditure.

2 There are numerous studies on the linkages between climate change and human rights. See for
example OHCHR (2009) and Knox (2009). The OHCHR noted that climate change threatens
the enjoyment of a wide array of human rights, although it does not in itself necessarily violate
human rights. That notwithstanding, human rights law places duties on states concerning climate
change and those duties include an obligation of international cooperation. Examples of affected
human rights include the right to life, health, privacy, property as well as components of the
right to an adequate standard of living.

3 See IPCC (2014: 1203) where it is stated that “climate change and climate variability have the
potential to exacerbate or multiply existing threats to human security including food, health, and
economic insecurity, all being of particular concern for Africa...Many of these threats are
known drivers of conflict”.
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and structures to take full advantage of the global mechanisms in support of climate
change mitigation and adaptation.*

The extent of the current and anticipated impacts necessitates the implementation
of comprehensive and costly adaptive measures by national governments in Africa.
These have been proven to be difficult. The most recent Intergovernmental Panel on
Climate Change Fifth Assessment Report (ARS), highlights that national governments
across the continent have initiated governance systems for adaptation responses, how-
ever, as of yet, evolving institutional frameworks are unable to coordinate the range of
adaptation initiatives being implemented effectively.’ It was concluded that whilst
there had been progress on national and subnational strategies and policies in starting
to mainstream adaptation into sectoral planning, there was “incomplete, under-re-
sourced, and fragmented institutional frameworks and overall low levels of adaptive
capacity” to manage highly complex socio-ecological changes.® This resulted in re-
form being driven by reactive, ad-hoc and project orientated approaches, which were
donor-funded in many cases.”

Not only must governments plan for adaptive measures, but they must mitigate
greenhouse gases (GHGs). The Paris Agreement now requires all countries to partici-
pate in a global mitigation effort to reduce the impacts of GHG emissions and to
achieve a long-term temperature goal of below 2 degrees centigrade.® All parties are
required to make a fair contribution to this effort and must submit Nationally Deter-
mined Contributions (NDCs), which address both adaptation and mitigation actions,
successive versions of which must be increasingly more ambitious. The NDCs must
set out what these national contributions entail, and governments are obliged to pursue
domestic GHG mitigation measures with the aim of achieving the objectives of these
contributions.’ The Paris Agreement specifically provides that developing countries,
which includes most of Africa, are required to continue enhancing their GHG mitiga-
tion efforts and are encouraged to move over time towards economy-wide GHG emis-
sions reduction or limitation targets.”

While African countries collectively have a relatively low GHG emissions profile,
many countries on the continent have a wealth of opportunities for the deployment of

4 CAHOSCC (2014). This framework programme was adopted at the 23rd Ordinary Session of
the Summit of the African Union in Malabo, Equatorial Guinea, and it reaffirms that adaptation
is a priority in all actions on climate change in Africa.

5 IPCC (2014: 1203).
6 Ibid.
7 Ibid. It was found that “[d]isaster risk reduction, social protection, technological and infrastruc-

tural adaptation, ecosystem-based approaches, and livelihood diversification are reducing vul-
nerability, but largely in isolated initiatives”.

8 In addition to this goal it was agreed that countries would pursue efforts to limit the temperature
increase to 1.5 degrees Celsius (Article 2(1)(a) of the Paris Agreement).
Article 4(2) of the Paris Agreement.

10 Article 4 of the Paris Agreement. This is subject to the qualification that this obligation is subject
to different national circumstances.
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renewable energy and related co-benefits, given the maturity of their energy sectors.!!
Indeed, 53 of the 54 African NDCs submitted under the Paris Agreement included
renewable energy as part of their mitigation ambitions.'> Whilst low carbon develop-
ment is indeed an opportunity, the effective implementation of a medium to long-term
low carbon development strategy is often underpinned by a host of strategic, financial
and legal considerations which governments need to be attuned to. Similarly, decisions
related to the exploitation of the continent’s abundant natural resources, many of which
result in the release of GHGs, will need to be guided by domestic financial, legal and
related strategic considerations, taking into account the country’s relevant commit-
ments under its NDC.

These challenges, opportunities and interactions paint a complex picture of the scale
and complexity of responding to climate change at a national level. An effective re-
sponse will require a nationally led and coordinated effort which goes beyond what
has traditionally been perceived as the terrain of ‘environmental’ governance, to al-
most every sector of national government, including energy and industry, transport,
trade, human settlements and migration, health, agriculture and fisheries, mining and
water. This precipitates the need for cross-sectoral governance, levels of cooperation,
and forward planning at a national, regional and international level at a hitherto un-
known scale. In the midst of this response, the law plays an important mediating and
empowering role.

To date, policy and strategy have largely directed government action on the conti-
nent. This may be symptomatic of the equivocality in the international legal regime
over the past decade. The finalisation and adoption of the Paris Agreement at the 21st
Session of the Conference of the Parties to the United National Framework Convention
on Climate Change (UNFCCC), however, constitute a turning point in the international
negotiations. For the first time in history, all countries have publicly committed to
taking action on mitigating GHG emissions and responding to the impacts of climate
change. The domestic legal systems of each member state will play a critical role in
implanting the commitments made by each party. '3

Interestingly, since the conclusion of the Paris Agreement, many African countries
have developed, or are in the process of developing, dedicated climate change laws, or
amendments to existing laws that take into account climate change considerations.
Most of these initiatives build on existing climate change policies and the NDCs de-
vised in accordance with the Paris Agreement. Current legislative initiatives include

11 In other words, they are not subject to the same technological and energy development “lock-
in” that other more developed countries are.

12 Phillips (2016) quoting Abdalla Hamdok, Chief Economist and Deputy Executive Secretary of
the United Nations Economic Commission for Africa. It has been speculated that the Paris
Agreement could be the catalyst for new investment drivers for structural transformation in Af-
rica to achieve low carbon development.

13 Averchenkva & Matikamen (2017: 193).
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the Kenyan Climate Change Act 11 of 2016, which was promulgated in May 2016,
and the regulations under the South African National Environmental Management: Air
Quality Act 39 of 2004, published in 2017. South Africa is also in the process of final-
ising a draft Carbon Tax Bill and a separate draft Climate Change Bill. In addition,
Uganda, Zambia, Rwanda and Nigeria are all either in the process of debating in par-
liament legislative mechanisms to respond to climate change or have also implemented
partial legislative reforms to respond to climate change impacts.

To date, there has been little academic discussion of these developments and what
they might mean for African countries in particular. This chapter seeks to provide an
overview of some of these legislative reforms, specifically those in South Africa and
Kenya, to distil whether there are any lessons or examples of best practice for other
African countries currently debating whether to introduce such reforms.

The chapter begins with a discussion on the role of law in responding to climate
change, the meaning of ‘climate change legislation’ and the status of this legislation in
Africa. This discussion is followed by an overview of how two African countries,
Kenya and South Africa, have approached this challenge and the different legal frame-
works they have adopted or are in the process of adopting to address their unique do-
mestic needs. The analysis considers whether there are any possible lessons to be learnt
from these legislative responses which will aid other African countries in assessing the
adequacy of their existing laws to respond to climate change, and amending or intro-
ducing new laws in response. The complexity of the required legal response cannot be
ignored. The need for tailored legislative responses to unique domestic situations can-
not be overridden by simplistic ‘quick fix’ legislative solutions. Baring this in mind,
the purpose of this chapter is to provide examples of possible legal options to African
countries who wish to introduce climate change legislation, in a nascent area of law
that is rapidly evolving.

2 The nature and function of climate change legislation

Compared to the dynamic and evolving policy and strategic climate change responses
developed by governments to date, the law is a relatively cumbersome and static me-
dium to address climate change. It is often reactive, responding to different challenges
and impacts as they arise, typically in response to defined and known problems. In the
case of climate change, the extent of the challenge is only now being experienced, and
the required response is anticipatory in nature. Yet legislative mechanisms can and do
play a critical role in empowering governments to take action, creating certainty; pow-
erful incentives and disincentives; structures; institutions; and mechanisms to facilitate
a more co-ordinated, effective and mandatory response.

The importance of law in regulating a climate change response is evident in the
upswing of climate change laws over the last two decades. This is partially attributable
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to the dynamism in the international negotiations on climate change (domestic laws
typically follow the enactment of international agreements in order to support imple-
mentation) but also a growing appreciation of the crucial role that domestic laws and
measures play.'* The first law to expressly regulate climate change was passed by Ja-
pan in 1998." Since then there was a slow increase in laws with a flurry in 2009 and
2010,'¢ likely ascribable to the international political factors around the Copenhagen
negotiations in 2009. The introduction of such laws then fell again, largely as a result
of inertia in the international negotiations, challenging macroeconomic environments
and the fact that most developed (Annex 1) countries had introduced relatively com-
prehensive climate change laws.!” Since then, the legislative momentum moved to-
wards developing (non-Annex 1) countries.'®

The Grantham Institute’s annal on the status of climate change legislation and liti-
gation has been a consistent gauge of the rise of climate laws worldwide. Its latest
publication in 2017 posited that there were now more than 1,200 climate change or
climate change-relevant laws across the world, which according to their records was a
twenty-fold increase in the last twenty years.!” Approximately 44% of the instruments
used in their research are legislative acts of parliament.?’

While many have sought to track this development, it is difficult to arrive at a con-
sensus of what exactly ‘climate change legislation’ is. Low carbon and climate resilient
development require a combination of technical, social, cultural and management
change, and the law plays a fundamental role in facilitating these changes. The peculiar
nature of climate change, its complexity, uncertainty, relative novelty as a global phe-
nomenon and scale in terms of space and time, make it challenging to regulate. Climate
change has been described as a ‘wicked’ problem: it has enormous interdependencies,
uncertainties, and conflicting stakeholders resulting in the inability to formulate a sin-
gle problem or solution.?! Furthermore, the more time it takes to address the more
difficult it becomes, while those who are well placed to respond have the least incen-
tive to act, making its governance a complex reality. Climate change is also interlinked
with numerous policy issues which are often already regulated by other laws, such as
energy, transport, industrial policy, forestry and land use, biodiversity, water, air qual-
ity, poverty and food security.?? Any legislative response needs to take into account
these linkages, either by adding further layers to existing legislation or through

14 Oulu (2015: 230).

15  Japan’s Law Concerning the Promotion of the Measures to Cope with Global Warming (1998).

16  Townshend et al. (2013: 430).

17 Ibid.

18  Fankhauser et al. (2014).

19  Nachmany et al. (2017: 5).

20 Ibid: 8.

21  Lazarus (2008: 1153).

22 Nachmany et al. (2017: 10). Sectors of biodiversity and water have been added to the list set out
by the Grantham Institute.
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enacting a separate climate change law.?* In sum, there are no basic minimum require-
ments which climate change legislation is required to address, and there is no easy
definition of what it entails.

In 2011, Townshend et al. used the term climate change ‘Flagship Laws’ to mean
“a key piece of legislation through which lawmakers have attempted to put their stamp
on climate change policy”,** and again used the term in 2013 to mean “a piece of leg-
islation or regulation with equivalent status that serves as a comprehensive unifying
basis for climate change policy”.?> Such flagship laws were described as “often [being]
integrative laws that bring together the various strains of pre-existing and new climate
change regulation under one legislative umbrella, as has occurred in Brazil, France,
South Korea and the United Kingdom”.2 Townshend argued that the five-year plans
in China and India served a similar purpose.?’” The Grantham Research Institute has
expanded upon this definition of ‘Flagship Laws’ to retain its original scope but to add
to its content and rename it as ‘framework laws’. The latter represents a law or regu-
lation with an equivalent status which serves as a comprehensive, unifying basis for
climate change policy which addresses multiple aspects or areas of climate change
mitigation or adaptation (or both) in a holistic and overarching manner.?® Typical ex-
amples provided in their study include the United Kingdom’s Climate Change Act
(2008); Bulgaria’s Climate Change Mitigation Act (2014); Denmark’s Climate
Change Act (2014) and Mexico’s General Law on Climate Change (2012). The data-
base, however, also includes much wider policy instruments under the ‘framework
laws’ heading, such as Slovakia’s National Adaptation Strategy (2014) and Germany’s
Action Programme on Climate Protection (2014).2° This chapter does not seek to ad-
dress the appropriateness of the inclusion of policy in this working definition.’® For
the purpose of this analysis, the author uses the term ‘framework law’ to represent an
act of parliament or equivalent authority having binding legal effect at a national (as
opposed to provincial or local) level, which does not include policies, strategies, plans

23 Ibid.

24 Townshend et al. (2011: 6).
25 Townshend et al. (2013: 430).
26  Townshend et al. (2011: 9).

27  Ibid.
28 Nachmany et al. (2015: 20).
29  Ibid: 17.

30 The Grantham Research Institute justifies the approach on the basis that different countries use
different routes to address climate change and they have different regulatory traditions and local
contexts. For example, China has a strong executive branch which governs by policy whilst the
UK has a strong Parliamentary tradition. They also acknowledge that executive activity may
reflect an early phase in climate policy development where policies have not yet matured into
formal legislation or legislative capacities are insufficient. Their reports distinguish between
legislative acts passed by a parliament or equivalent legislative authority and executive instru-
ments (e.g. presidential degrees, executive orders, government policies or plans) passed or de-
creed by the government, president or equivalent executive authority. Where both existed,
prominence was devoted to legislative acts, see Nachmany et al. (2015: 30).
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or similar documents. The reason for doing so is the author’s belief that not only is
legislation in certain cases more appropriate, for example where it relates to decisions
which curtail or limit existing rights, but also because of the binding and enduring
nature of legislation over policy.

So-called framework laws, or ‘overarching’ legislative approaches are not the only
means of regulating climate change. As mentioned above, legislators have also fol-
lowed an approach which focuses on specific areas of law and the statutes which di-
rectly regulate those areas of law. This approach is referred to in this chapter as the
‘sectoral’ approach.’! For example, legislators can ‘climate proof> existing energy leg-
islation, by adding further layers to it which speak directly to the mitigation of GHGs
only. Surveys of these amendments indicate that amendments to energy law frame-
works are the most popular.3? A further distinction under the sectoral approach is that
some prefer a process of statutory amendment through parliament or equivalent au-
thority, whilst other countries prefer to use a regulative approach, i.e. through the ex-
ecutive. For example, after failing to pass bespoke legislation the United States’ exec-
utive government developed regulations under the Clean Air Act 1970 for GHG emis-
sions.

While there is no best practice set of climate change legislative principles, there are
some compelling arguments on both sides on whether a framework law or a sectoral
approach is more effective or appropriate. On the one hand, as Oulu argues, despite
being constrained by time and resource requirements, a stand-alone framework law is
preferable to piecemeal amendments to relevant laws.** He draws this conclusion on
the basis that -4

(1) the ‘wicked’ nature of climate change requires strategies and policy instruments that go be-
yond what existing sectoral legislation might have been conceived to deal with, and

(i1) the nature and degree of potential amendments to existing sectoral laws are so extensive that
they are best captured in comprehensive stand-alone legislation.

As an example, he cites the experience in the United Kingdom of the initially limited

Climate Change and Sustainable Energy Act (2006) which was expanded to become
the more comprehensive Climate Change Act (2008).

In support of this approach, the Grantham Institute holds the view that not all laws

are equal in importance and scope, and framework laws (which admittedly also in-

cludes overarching policies under their definition) have been shown to “encourage a

strategic approach to climate policy and to generate further policy action”.?

31 Nachmany et al. (2015: 10).

32 88% of countries in 2017 had an integration of climate change issues in energy policy, mostly
focused on electrification, energy efficiency and conservation and renewable energy, see
Nachmany et al. (2017: 12).

33 Nachmany et al. (2015: 22).

34 Oulu (2015: 245).

35 Nachmany et al. (2015: 17); and Fankhauser et al. (2014).
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Highlighting the important political statement that such laws can make and their resil-
ience to political flux, Williams also notes that after Brexit in the United Kingdom, the
domestic Climate Change Act (2008) was a robust instrument in the light of policy
uncertainty, by providing a “continuous and consistent overarching framework which
requires no primary amendment”.3¢

It can also be more politically challenging to incorporate amendments across a
broad suite of laws that address different sectors of the economy as it requires numer-
ous Ministers to champion the passage of multiple amendments to the legislation ap-
plicable to their respective mandates. This makes framework laws more appetising
from a parliamentary economy perspective.

An overarching framework law is also particularly conducive to the introduction of
mechanisms and institutions to achieve specific climate change objectives. For exam-
ple, the creation of a climate change institution such as a committee or forum (which
is typical of many framework laws) depending on its powers and functions, can be a
compelling platform for ensuring that cross-cutting, harmonised and coordinated de-
cision making is made at the highest levels of government, and integrated across sec-
tors. Whilst it is not always necessary to have laws to create or regulate these types of
bodies, if they are to have meaningful powers and functions with statutory accounta-
bility, it is certainly preferable to empower and direct them through framework laws.

On the other hand, there are compelling arguments which support a sectoral ap-
proach where climate change considerations are incorporated into existing decision
making and empowering provisions. Much of this turns on how mainstreaming is best
achieved. The cross-cutting nature of climate change has seen mainstreaming being
widely advocated as an important approach to its management.’” This recognises the
need for climate change considerations to be included within the prevailing direction
or processes adopted by government. This supports an approach whereby climate
change considerations are ‘layered’ into existing processes through the inclusion of
specific climate change considerations within relevant statutes and regulations. This
can be achieved through a framework law or under a sectoral approach. Purely from a
pragmatic perspective, a sectoral approach may better facilitate the mainstreaming
since relevant authorities are often typically appraised of their powers and duties under
sectoral laws relevant to their spheres of governance. It may be challenging to get ad-
ministrators to learn a new set of laws, and for this reason alone it may be easier to
incorporate climate considerations into statutes which they are familiar with imple-
menting. Where there are capacity restraints, it can be particularly challenging to edu-
cate both the public and the administration on a new climate change law, in addition
to the suite of laws the public and the administration are already required to abide by
or implement. These challenges can be mitigated if existing and familiar laws are

36 Williams (2017).
37 Oulu (2011: 375).
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amended to take climate change considerations into account (i.e. to use a sectoral ap-
proach).

There are numerous benefits to both approaches which warrant further discussion
and consideration. For the purpose of this chapter, the advantages of framework laws
appear to outweigh a sectoral approach. However, the author is cognisant of the fact
that each country will have individual requirements and unique climate change con-
siderations which will require it to consider these merits and disadvantages. Perhaps,
true to the so-called ‘bottom-up’*® approach of the Paris Agreement, it is up to each
country to tailor its legislative response to fit national circumstances, mindful that
framework laws are a particularly useful approach. This chapter seeks to demonstrate
the prevalence of national framework laws and related regulations on the continent in
order to provide guidance on the possible options available to national governments of
what they might address.

Before turning to this overview, and mindful of the nationally determined nature of
such responses, it is also useful to consider some of the key objectives which climate
change laws can address. The next section accordingly briefly discusses the way in
which law can address the two key issues in climate change: the mitigation of GHG
emissions; and the increase of resilience to the impacts of climate change (adaptation).

2.1  Mitigation law

Much of the public discourse relating to climate change governance has related to mit-
igation.3* The law can play a particularly important role in incorporating the mitigation
aspects of NDCs under the Paris Agreement. It can do this by prescribing a binding
emissions reduction target for the country (such as in the case of the United Kingdom’s
Climate Change Act).* Alternatively, it can prescribe a process for determining this
target and how it is to be achieved domestically. The latter may be a more appropriate
approach mindful that the Paris Agreement envisages a ‘ratcheting up’ mechanism to
require increasingly more ambitions contributions over time.

According to the Intergovernmental Panel on Climate Change (IPCC),*! the law
plays a particularly important role in enabling governments to limit GHGs by Land
Use (AFOLU), and land use planning where activity is often strongly influenced by

38 In terms of which domestic contributions to the international effort are determined based on
country’s nationally determined contributions instead of being prescribed at an international
level.

39  Osofsky & McAllister (2012).

40  The United Kingdom’s Climate Change Act (2008) requires the Secretary of State to ensure that
the United Kingdom’s net carbon account of GHGs by the year 2050 is at least 80% lower than
the 1990 baseline.

41 IPCC (2014: 1168).
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planning and provision, regulations/statutes. The law can also promote the diffusion
and innovation of emerging technologies, and it can remove barriers to energy effi-
ciency. Indeed, an effective mitigation response requires fundamental changes to do-
mestic and international energy systems, bringing an entirely distinct field, energy law,
into the discussion.*?

2.2 Adaptation law

Often, traditional models of environmental, planning and related laws either do not
address the complexities and uncertainties of climate change or behave as barriers to
adequate adaptation.** This has implications for a broad spectrum of sectoral laws such
as land use planning regimes, human health systems, biodiversity conservation and the
exploitation of natural resources.

In commenting on this issue, McDonald and Styles* promote the incorporation of
adaptive management in legal frameworks as a means of recognising the dynamism of
natural systems and the importance of monitoring, review, and modification of pro-
jects, plans and activities in response to new understanding, as a result of climate
change.®> They propose five mechanisms to achieving it: namely changing statutory
objectives; requiring monitoring and evaluation of projects, plans and activities; staged
approvals processes; conditional approvals and statutory triggers; and proportionate
resource allocation models. In their view, the use of these flexibility mechanisms fa-
cilitates decision making to respond to the impacts of climate change, while continuing
to provide a level of legal certainty.

In addition to principles of adaptive management generally, climate change impacts
will require the state to develop new strategies and policies for avoiding and recovering
from these negative effects and seizing and harnessing the benefits of adaptation ac-
tions.*® The development of such plans and strategies can be facilitated through statutes
and regulations which require administrators and developers to undertake climate
change vulnerability assessments at various junctures in the development and govern-
ance process and to develop plans to respond to these risks. This applies not only in
the context of an Environmental Impact Assessments (EIAs) but across a wide spec-
trum of planning processes. For this reason, these can be individual plans, or there can
be statutory requirements to undertake such assessments as part of existing planning

42 Klass (2013: 182).

43 McDonald & Styles (2014: 25) and Craig (2010: 9).

44 McDonald & Styles (2014: 25).

45 1Ibid. They noted in 2014, that, even though it is a dominant approach in natural resource man-
agement, it finds very little express mention in legal frameworks.

46  Rumble (2016).
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requirements, such as local development plans for municipalities, national sector strat-
egies, or in the EIA process itself.

Countries will, in any event, have to communicate in their NDCs under the Paris
Agreement, a description of their adaptation goals, priorities, actions and needs. The
Agreement also calls on countries to initiate processes to prepare and implement na-
tional adaptation plans. A priori, this will require countries to undertake vulnerability
assessments across a wide range of vulnerable sectors, and the law can play an im-
portant role in ensuring that the requisite information is available to make submissions
under the Paris Agreement. It can also play a guiding role in determining the content,
timing and form of local assessments and plans.

3 Status of climate change laws in Africa

The upswell of climate change laws internationally has also been experienced in Af-
rica. An increasing number of African countries are in the process of developing or
have already developed framework laws or sectoral amendments. Many of these initi-
atives advance the objectives and strategies in existing climate change policies and
NDCs under the Paris Agreement.*’

One of the more notable developments has been the Kenyan Climate Change Act
which was promulgated in May 2016, as discussed in the sections which follow. In the
same year, Zambia amended its Constitution to impose a duty on the State to “...es-
tablish and implement mechanisms that address climate change”.*®* The Zambian
Green Party has petitioned Parliament to present a Bill on implementing Zambia’s cli-
mate change commitments.** In 2017, the party submitted a draft Bill to Parliament
for consideration.>

In 2015, Uganda’s Cabinet directed the Ministry of Water and Environment to cre-
ate a framework law on climate change. Members of parliament were concerned about
the delay in the enactment of legislation, which prompted them to give notice to gov-
ernment that further delay would result in draft legislation being introduced to parlia-
ment via a private member’s Bill.>! In 2017, the Ministry published a call for proposals
for a service provider to assist with the drafting of a Climate Change Bill, which in-
cluded a complex scope of work as well as stakeholder consultation.>

In Nigeria, the House of Representatives initiated a Bill in 2017 which sought to
establish a legal framework for the national climate change response and the formation

47  This summary is largely drawn from Gilder & Rumble (2017: 268).

48  Gilder & Rumble (2017: 268).

49  Arounusi (2017).

50 Ibid. Copies of this draft Bill are not publicly available for review by the author.
51  Gilder & Rumble (2017: 268).

52 Ibid.
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of a National Council on Climate Change.> According to reports, the proposed law is
intended to be “holistic and overarching as it seeks to address both mitigation and ad-
aptation efforts towards meeting NDC [objectives]”. > Furthermore, it will “pave way
for a set of laws that will take care of sectoral challenges and targets”.’> Recent reports
suggest that trade unions, civil society organisations and academia have reviewed and
been making inputs into a draft Climate Change Framework Bill.>¢

In addition to these framework laws, countries have also been adopting regulations
and statues to address specific narrower climate change related issues. The Rwandan
Parliament has enacted a law to improve the functioning of the Rwanda Green Fund
(FONERWA) and its ability to mobilise climate finance.’’” The law determines
FONERWA'’s mission and organisation and defines how the climate financing institu-
tional aspects will function.

In South Africa, regulations have also been developed to declare GHGs as priority
pollutants under the National Environmental Management Air Quality Act®® 39 of
2004 (NEMAQA), and emitters are required to develop GHG mitigation plans and
comply with GHG emissions reporting regulations. These regulations are discussed in
further detail in the sections which follow. The Department of Environmental Affairs
is also in the process of developing a Climate Change Bill which will ultimately incor-
porate these regulations and will also serve as a framework statute for the management
of climate change impacts. In October 2017, the South African Parliamentary Envi-
ronmental Affairs Portfolio Committee issued a statement confirming its support of a
Climate Change Bill to be introduced in parliament.’ The National Treasury also pub-
lished a draft Carbon Tax Bill for comment in December 2017 and stated that the actual
date of implementation of the carbon tax would be determined through a separate and
later process by the Minister of Finance through an announcement during 2018 or
2019, taking into account the state of the economy.

The sections which follow provide a brief overview of the Kenyan and South Afri-
can examples in order to highlight their salient features and discuss similarities and
useful provisions.

53 Iroanusi (2017).

54 A copy of the draft Bill was not available for review at the time of drafting this chapter. All
information has been obtained from Uwaegbulam (2016).

55  Uwaegbulam (2016).

56  Danmaryam (2017).

57  Tashobya (2017).

58  Act 39 of 2004.

59  Parliamentary Communication Services (2017).
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4 South Africa’s climate change regulatory framework

For more than a decade, South Africa has been formulating a comprehensive climate
change response. The overarching policy directive is found in the White Paper on the
National Climate Change Response Policy 2011 (NCCRP). The NCCRP builds on a
series of policy statements and strategies including the National Climate Change Re-
sponse Strategy (September 2004)®° and the Long-Term Mitigation Scenarios Docu-
ment (2007).%! Since its publication, the NCCRP has been complemented by a range
of related documents including the Mitigation Potential Analysis (2014);°> the Long-
Term Adaptation Scenarios Report (LTAS, 2013 and 2015)%; the Intended Nationally
Determined Contribution (2015)* which has become the country’s NDC under the
Pairs Agreement; and two important draft documents, namely the Draft National Ad-
aptation Strategy (2016)* and the Draft Post-2020 Mitigation Scenarios Systems Re-
port (2017). A series of regulations to address mitigation of GHGs have also been
published (as discussed below). The Department of Environmental Affairs (Depart-
ment) has also expressed an intention to develop a Climate Change Bill which will be
in the form of a framework law. Since the Climate Change Bill has not been formally
published for public comment yet, it is not possible to discuss its contents in detail for
the purpose of this chapter. However, where possible, key elements of its likely content
will be discussed.

Besides, the National Treasury also expressed its intention to implement a national
carbon tax and to this end, it published a series of policies and strategies outlining the
reason for the tax and proposing its intended content and scope, followed by two draft
Carbon Tax Bills. Again, it is not possible to address the extensive detail of these reg-
ulatory provisions within the confines of this chapter. However, it is helpful to outline
their key elements and how they are likely to relate to each other and evolve as they
come into effect sequentially over the next five years.

4.1  Mitigation framework

In respect of mitigation, the South African Department of Environmental Affairs in-
tends to address low carbon development in five distinct ways, entailing:

60  South African Department of Environmental Affairs (2004).

61  Winkler (2007).

62  South African Department of Environmental Affairs (2014).

63  South African Department of Environmental Affairs (2013) and Department of Environmental
Affairs (2015).

64  Government of South Africa South Africa (2015).

65  South African Department of Environmental Affairs (2016a).

66  South African Department of Environmental Affairs (2017).
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e the establishment of a National Greenhouse Gas Emissions Reduction Tra-
jectory;

e using the trajectory to inform the imposition of sectoral emissions targets for
certain government departments (i.e. for overall sectors such as ‘energy’ and
‘transport’) and legally binding individual carbon budgets for individual en-
tities which have high GHG emissions;

e acarbon tax implemented through the National Treasury;

e amonitoring and evaluation regime for GHGs; and

e plans to mitigate GHGs: the formal declaration of six GHGs under the exist-
ing legislation as priority pollutants which triggers the obligation on individ-
ual high emitting industries to create pollution prevention plans, describing
how emissions will be controlled and reduced, over time.

Concerning the National Greenhouse Gas Emissions Reduction Trajectory, various
trajectories have been established in terms of the abovementioned policies and South
Africa’s NDC, but its development and implementation are currently not contemplated
by any existing legislation. It is likely that this issue will be addressed in the proposed
Climate Change Bill. Similarly, the sectoral emissions targets and carbon budgets re-
quire legislation to be implemented as the existing legal regime does not cater for them.
Conerning the carbon tax, legislation to bring it into effect has been drafted and the
second iteration of a Carbon Tax Bill was published for public comment in December
2017. With regard to GHG monitoring, evaluation and mitigation, several relevant reg-
ulations have been published under NEMAQA including: the National Greenhouse
Gas Emission Reporting Regulations,®” which came into operation on 3 April 2017 (as
read with the technical guideline);*® the Declaration of Greenhouse Gases as Priority
Pollutants;* and the National Pollution Prevention Plans Regulations.”® The intention
is for these regulations to apply as an interim measure until 2020, after which time a
final Climate Change Act will have ideally been promulgated by Parliament. The in-
tention is then for the above regulations promulgated under NEMAQA to be revised
and re-promulgated under the future Climate Change Act. The above five components
are discussed in more detail below.

67  Government Gazette 40762 GN 275 of 3 April 2017.

68  South African Department of Environmental Affairs (2016b).
69  Government Gazette 40996 GNR 710 of 21 July 2017.

70  Government Gazette 40996 GNR 712 of 21 July 2017.
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4.1.1  Emissions reduction trajectory, sectoral emissions targets and carbon
budgets

According to the Draft Post-2020 Mitigation Systems Report (2017), it is intended for
a national emissions trajectory to be set.”! It is likely that the legal mechanisms to
support the setting and subsequent use of the trajectory in decision making will be
dealt with under the Climate Change Bill.

The emissions trajectory will then be translated into sectoral emissions targets —

that cover all GHG emissions within the South Africa economy and represents the cumulative

amount of emissions that can be emitted within a specific time period (i.e. the area under the

curve for the emissions trajectory).
Relevant national government departments will be responsible for ensuring these tar-
gets are achieved. According to the Draft Post-2020 Mitigation Systems Report
(2017), these departments are likely to do so through the development of policies and
measures (PAMs) which are to be set out in a plan. Again, it is envisaged that the
empowering provisions and relevant rights and duties regarding these plans will be
contained in the Climate Change Bill. Provinces and municipalities will also be re-
quired to develop plans which support the achievement of these targets.”

It is understood that carbon budgets will, effectively, operate as a cap on GHG emis-
sions from a particular installation. It is likely that legislative mechanisms will make
it an offence to exceed the cap and to impose a related penalty in the event of convic-
tion. Again, the empowering provisions for carbon budgets (which effectively take
away existing rights) will need to be prescribed in law and are likely to be in a proposed
Climate Change Bill. There is still considerable debate whether and how, after 2020,
the carbon tax and carbon budgets will be aligned. It is possible that instead of a crim-
inal penalty that the carbon tax is used as a compliance mechanism for exceeding a
carbon budget. However, this remains to be clarified by the Department and National
Treasury.

71 At present, the National Benchmark Emissions Trajectory is based on the ‘Peak, Plateau and
Decline’ trajectory defined in 2010. The final emissions trajectory has not yet been set but will
most likely be aligned to South Africa’s commitments under the Paris Agreement. The Depart-
ment’s Draft Post-2020 Mitigation Systems Report (2017) defines emission trajectories as
“...alternative computations of the likely quantity and trend of greenhouse gas emissions re-
leased for a given period, including variances related to levels of economic growth, the structural
makeup of an economy, demographic development and the effect of emission reduction poli-
cies”. Under this analysis, projections were made for 2020, 2030 and 2050 with projected GHG
emissions trajectories categorised by the sectors, energy, transport (as a subcategory of energy),
industrial processes and products use, agriculture forestry and other land use, and waste.

72 South African Department of Environmental Affairs (2017: 56).

73 Ibid.
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4.1.2  Carbon tax

For many years, National Treasury has insisted that it intends to implement a carbon
tax in order to reduce South Africa’s GHG emissions. On 2 November 2015, following
a series of policies and related documents on the topic,’ the first draft of a Carbon Tax
Bill was published for public comment. This was later accompanied by a set of Draft
Carbon Offsets Regulations.”® A revised Carbon Tax Bill was published on 14 Decem-
ber 2017. In early 2018, it was announced that the tax would come into effect in Janu-
ary 2019.7°

The tax is intended to be implemented in phases with the first phase designed to be
revenue-neutral.”” The tax is a tax on fossil fuel inputs. Entities which conduct listed
activities in the schedule to the Bill which emit GHGs above a prescribed threshold
(also in the schedule) are tax liable. The proposed headline carbon tax (which is subject
to review) is R120 per ton of COze for emissions above the tax-free thresholds.”® The
intention was to introduce the tax at a relatively low rate and increase it incrementally
over time to reduce its impact on the economy whilst simultaneously giving certainty
to the industry with time to adjust. Liable entities can reduce their tax liability by mak-
ing use of various allowances available under the Bill.”’ The total amount of allow-
ances can be as high as 95% in the first phase (which is likely to run until 2022). The
Explanatory Memorandum to the revised Carbon Tax Bill (2017) anticipates that as a
result, the effective tax rate will be as low as R6 to R48 per ton COze. It is intended
for the South African Revenue Authority to implement the tax. However, their systems
will be aligned with the Department’s in order to verify reported emissions.

Unfortunately, notwithstanding much deliberation between the Department and Na-
tional Treasury, there is still no certainty as to how the carbon tax and carbon budgets

74 South African National Treasury (2006, 2010, 2013,2014 and 2017); South African Department
of Environmental Affairs (2011 and 2017); Partnership for Market Readiness (2014, 2016 and
2017); South African National Treasury Draft Carbon Tax Bill (2015); Davis Tax Committee
(2015); National Treasury Draft Carbon Offsets Regulations (2016); Van Heerden et al. (2016:
714).

75  South African National Treasury (2016, the proposed draft Regulations have not yet been pub-
lished in the Gazette).

76  South African National Treasury (2018: 47).

77  Revenues are likely to be recycled by way of reducing the current electricity generation levy,
credit rebate for the renewable energy premium, and a tax incentive for energy efficiency sav-
ings.

78  The carbon tax liability will be calculated as the tax base (total quantity of GHG emissions from
combustion, fugitive and industrial processes proportionately reduced by the tax-free allow-
ances) multiplied by the rate of the carbon tax.

79 A basic tax-free allowance of 60%; an additional tax-free allowance of 10% for process emis-
sions; an additional tax-free allowance of 10% for fugitive emissions; a variable tax-free allow-
ance for trade-exposed sectors (up to a maximum of 10%); a maximum tax-free allowance of
5% for above average performance; a 5% tax-free allowance for companies with a carbon
budget; and a carbon offset allowance of either 5% or 10%.
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will be aligned. The former is a fiscal instrument using the market to drive behaviour
and prescribing, in advance, the financial value associated with mitigating GHG emis-
sions. In other words, it creates a carbon price of approximately R120/COze ab initio,
taking into account allowances. Carbon budgets, on the other hand, do not establish a
carbon price directly, but rather use the threat of punitive regulatory sanctions to in-
centivise behaviour, and the cost of compliance as compared to the quantum of the
criminal penalty then creates a parallel financial value for reducing GHG emissions.
Although not impossible to implement simultaneously, it is a highly unique regime
combining both a regulatory and fiscal instruments to achieve a reduction in the same
set of GHG emissions. This design will require careful harmonisation to avoid un-
wanted or unanticipated macroeconomic and environmental impacts.

4.1.3  Monitoring, evaluation and planning

Pending the finalisation of the post-2020 carbon budget/sectoral emissions target re-
gime, the Department is building the architecture of the monitoring and reporting re-
gime for GHGs. This will enable a more accurate determination of GHG emissions at
a national level and will likely also be used as a basis to determine carbon budgets and
potentially to support South Africa’s position in the international negotiations on cli-
mate change. To this end, the Department published National Greenhouse Gas Emis-
sions Reporting Regulations,®® which came into effect on 3 April 2017. They were
published under NEMAQA, South Africa’s air quality management legislation. They
apply to private sector GHG emitting entities that: (i) fall into the sectors specified in
the annexure to the Regulations; and (ii) which have an installed capacity above a pre-
scribed capacity threshold. The Regulations require these entities to register, monitor
and report certain prescribed information regarding their GHG emissions, specifically
information regarding process, fugitive and combustion emissions from all GHG emis-
sion sources and source streams.

The Department has also used NEMAQA to require emitters to manage GHG emis-
sions, pending the finalisation of the Climate Change Bill. On 21 July 2017, the Min-
ister declared six GHGs originally identified under the Kyoto Protocol as necessitating
reduction, as ‘priority pollutants’ under NEMAQA (the Declaration).?’ NEMAQA en-
ables the Minister to declare priority pollutants if they are substances which ‘contribute
to air pollution’.®? Upon declaring a substance a priority pollutant, identified entities
are required to submit pollution prevention plans under NEMAQA.* In terms of the

80  Government Gazette 40762 GN 275 of 3 April 2017.

81  Declaration of Greenhouse Gases as Priority Air Pollutants (Government Gazette 40996 GN
710 of 21 July 2017).

82  Section 29(1)(a) of NEMAQA.

83  Section 21(1)(b) of NEMAQA.
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Declaration, entities which undertake the production processes set out in its annexure,
which emit more than 0.1 Mt of COze, are required to submit a pollution prevention
plan to the Minister for approval and must subsequently monitor and report on its im-
plementation.®* It is up to the emitting entity to propose its own set of ‘mitigation
measures’® in the plan, subject to the qualification that the Minister can reject the plan
and require revision if these are considered inadequate.

The Declaration was published together with the National Pollution Prevention Plan
Regulations (2017)% which set out the prescribed scope and content of a pollution
prevention plan, and requirements for the submission of an annual progress report. It
is only an offence to fail to comply with the obligation to submit a plan or an annual
progress report or to submit false and misleading information, with a fine of up to
ZARS million and/or five years imprisonment. It is not, however, an offence to fail to
implement the mitigation measures approved in the plan itself. As such this system
will ultimately be replaced by the carbon budgets regime in 2020, at which time the
non-binding mitigation measures in the pollution prevention plan will be replaced by
an effective legislated cap on emissions.

4.2 Adaptation

At present, there are no existing draft or final laws which regulate adaptation in South
Africa. It is intended for these issues to be addressed in the proposed Climate Change
Bill, where it is likely that the primary responsibility for increasing resilience and re-
ducing vulnerability will fall upon identified government sectors, provinces and mu-
nicipalities. It is anticipated that these sectors and spheres of government will have to
undertake vulnerability assessments and devise plans in order to respond to the impacts
anticipated in these assessments. It is also likely that the Climate Change Bill will to
some degree facilitate the realisation of the adaptation related commitments made by
South Africa in its NDC under the Paris Agreement. These include the development
of a National Adaptation Plan (a draft plan has already been circulated for public com-
ment); the inclusion of climate change considerations in sub-national and cross-sector
policy frameworks; the building of institutional capacity; and the development of an
early warning, vulnerability and adaptation monitoring system. The NDC also contem-
plates the creation of various assessments and frameworks including a national

84  Regulation 4 and 5.

85  Specifically, it must contain a “description of migration measures, based on the best information
available at [the] time, that will be implemented and result in [a] deviation from the greenhouse
gas emissions baseline over the pollution prevention plan’s period, and the projected emissions
reductions that will be achieved” (Regulation 3(1)(f)).

86  National Pollution Prevention Plan Regulations (Government Gazette 40996 GN 712 of 21 July
2017).
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vulnerability assessment, and adaptation needs framework as well as an adaptation
communication, education and awareness framework. As noted earlier in this chapter,
the Bill can play an empowering role by mandating the prescribed contents of such
plans and frameworks, identifying the responsible state actors for their creation, spec-
ifying their period of review and requiring a public participation process.

5  Kenya’s climate change regulatory framework

Like South Africa, Kenya’s climate change regulatory framework grew from a robust
set of policies setting out Government’s intention on how to manage the county’s emis-
sions and adapt to anticipated impacts. The most important of these is the 2010 Na-
tional Climate Change Response Strategy (NCCRS)#” which was operationalised by
the National Climate Change Action Plan 2013-2017 (NCCAP) ® and the National
Adaptation Plan 2015-2030 (National Adaptation Plan). ¥ One of the key focuses of
the NCCRS developed in 2010, was the mainstreaming of climate change considera-
tions into policies and plans. It recommended the development of a comprehensive
climate change policy which would serve as a platform for the development of a cli-
mate change statute. It proposed that this could be either in the form of amendments
to existing laws or the development of a framework law, with a preference expressed
for the latter.”® In March 2013, an Action Plan was developed to operationalise this
policy, covering a wide array of issues such as low carbon development; strategies;
adaptation and mitigation measures; climate finance; and a policy, legislative, and in-
stitutional framework to support the mainstreaming of climate change considera-
tions.”!

Kenya’s NDC under the Paris Agreement®® contains a number of mitigation and
adaptation objectives as well. The country is seeking to reduce GHG emissions by 30%
by 2030 relative to the business as usual scenario of 143 MtCOzeq, and the NDC pro-
poses various actions to achieve this target. To enhance resilience, one of the focal
adaptation actions is to ‘mainstream’ climate change adaptation into medium-term
plans and implement adaptation actions. Priority adaptation actions are elaborated
upon in the National Adaptation Plan. Climate change actions are also currently being
considered under the medium-term planning process to implement Kenya’s national

87 Kenyan Ministry of Environment and Natural Resources (2010).

88  Kenyan Ministry of Environment and Natural Resources (2013).

89  Kenyan Ministry of Environment and Natural Resources (2015a).

90 Kenyan Ministry of Environment and Natural Resources (2010: 6). See also the summary pro-
vided by Oulu (2015: 230).

91  Oulu (2015: 230).

92  Kenyan Ministry of Environment and Natural Resources (2015b: 2-6).
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planning instrument: Vision 2030, which guides the implementation of Kenya’s
NDC.”

In May 2016, soon after the conclusion of the Paris Agreement, Kenya passed the
Kenyan Climate Change Act. The Act is primarily focused on the creation of institu-
tional structures and the ‘mainstreaming’ of climate change actions within govern-
ment. It creates three institutional mechanisms. The first is the National Climate
Change Council which is chaired by the President, with the Cabinet Secretary respon-
sible for Climate Affairs as its Secretary. The Secretary is supported by the Climate
Change Directorate. This leadership role demonstrates the cross-cutting nature of cli-
mate change and is a useful example of how the elevation of governance functions to
the level of the Presidency, can serve to overcome sectoral challenges within climate
change governance. This Council is responsible for “ensuring the mainstreaming of
climate change functions by the national and county governments” and must “approve
and oversee the implementation of the National Climate Change Action Plan”.** By
extension, this also includes the oversight and mainstreaming of adaptation and miti-
gation functions and also the implementation of the National Adaptation Plan.” It is
also required to provide “guidance on [the] review, amendment and harmonisation of
sectoral laws and policies in order to achieve the objectives of [the] Act” and to set
targets for the regulation of GHGs.*®

The Cabinet Secretary has various powers and duties, including the provision of
technical assistance on climate change actions and responses to County Governments.
The Cabinet Secretary is also obliged to develop, review and update the NCCAP, and
to report biennially to Parliament on the status of implementation of international and
national obligations, and progress achieved towards attaining low carbon and climate
resilient development.”” The Act also creates the Climate Change Directorate as the
lead agency of government on national climate change plans, and which reports to the
Cabinet Secretary.’® It also plays a coordinating role and will provide technical assis-
tance on climate change actions and responses to County Governments. It has a rela-
tively wide responsibility for “set[ting] targets and coordinat[ing] actions for building
resilience to climate change and enhancing adaptive capacity, and the undertaking of
a biennial review of the implementation of the NCCAP and reporting to the Council”.*
Lastly, the Act creates the Kenya Climate Fund to be a financing mechanism for

93  Statement by Wakhungu, Ministry of Environment and Natural Resources, Kenya to the UN-
FCCC, at <http://unfccc.int/files/meetings/bonn_nov_2017/statements/application/pdf/kenya
cop23cmpl3cmal-2_ hls.pdf> (accessed 20-12-2017).

94 Section 6(a) and (b).

95  Kenyan Ministry of Environment and Natural Resources (2016: 10).

96  Section 6(f) of the Climate Change Act (2016).

97  Section 8 of the Climate Change Act (2016).

98  Section 9 of the Climate Change Act (2016).

99  Section 9(8) of the Climate Change Act (2016).
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prioritised climate change actions and interventions that have been approved by the
Council '

The Act prescribes the content of the NCCAP,!?! with relatively general objectives,
mostly towards increasing resilience, low carbon sustainable development and the
mainstreaming of climate change actions. The Council also has the power to impose
‘climate change duties’ on the public sector.'? State departments and other national
entities also have a duty to mainstream climate change considerations into existing
strategies and plans, to report on sectoral GHG emissions for a national inventory, to
create a designated unit within each department to coordinate the mainstreaming of
climate change in that body, with related functions for monitoring and reporting. In
particular, there is a detailed process for performance review of climate change func-
tions by these bodies, ultimately involving the National Assembly. ' The Act also
empowers the Council to impose “climate change obligations on private entities”,'*
and to make regulations regarding monitoring and the evaluation of compliance with
such obligations. The Act does not specify what such obligations may be, but presum-
ably, they entail limitations on GHG emissions and potentially also adaptation actions.
The Act also places a duty upon the National Environmental Management Authority,
on behalf of the Council, to monitor and report on compliance by public and private
entities on their assigned climate change duties, and the extent of “compliance on lev-
els of greenhouse gas emissions as set by the Council under this Act”.!%

Lastly, there are extensive provisions on how ‘mainstreaming’ is to be achieved by
other spheres of government, including: the mainstreaming of climate change consid-
erations into ‘functions and budgets’ of relevant state departments and entities; the
performance of all functions by County Governments; Country Integrated Develop-
ment Plan and Country Sectoral Plans; the integration of climate risk and vulnerability
assessments into all forms of assessments (e.g. EIAs); and into the national education
curriculum. %

6  Common themes and useful provisions

Whilst it would be simplistic to assume that the above regulatory and statutory refer-
ences serve as a measure of best practice for the continent, it is useful to consider

100 Section 25 of the Climate Change Act (2016).

101 Section 13(3) of the Climate Change Act (2016).

102 Section 15 of the Climate Change Act (2016).

103 Section 15(6)-(10) of the Climate Change Act (2016).
104 Section 16 of the Climate Change Act (2016).

105 Section 17 of the Climate Change Act (2016).

106 Section 18-21 of the Climate Change Act (2016).
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common themes and some examples which are, in the author’s view, elements of good
practice.

Clearly, both countries have sought to pursue framework laws instead of sectoral
amendments. This seems to be the prevalent theme for other African countries in any
event, as discussed in Part 3 above, where Uganda, Zambia and Nigeria are all in the
process of considering the development of framework laws. The Kenyan example is
easier to illustrate, simply because it has been able to crystallise climate policy in a
framework law before South Africa was able to. In each instance, however, the benefits
of a framework law become immediately apparent.

The framework law can create an institution to guide the development and imple-
mentation of climate change policy and ‘mainstreaming’, with a view to harmonising
state action and ensuring a coordinated response. Kenya’s escalation of this function
to the level of the Presidency is a particularly useful example of the need to prioritise
climate change actions across sectors and to afford it the necessary gravitas of political
will. As Oulu suggests, fragmentation, conflicting mandates and capacity challenges
plague many developing country institutions, and for this reason, the creation of cli-
mate change specific institutions (notably at this level) is particularly useful.'”’?

The detailed function of the Kenyan Council and the focus on the need for appro-
priately technically qualified experts across a wide array of disciplines (for example in
the Directorate)'®® create a politically and technically balanced forum that is suffi-
ciently robust against political flux.

Commentators have argued that successful climate change legislation must be sim-
ultaneously flexible in certain respects and steadfast in others.'® This means that it
should incorporate institutional design features that significantly insulate implementa-
tion from vested political and economic interests. The Kenyan example is a useful
example of such legislation. Oulu puts the argument well when he argues for design
features such as “pre-commitment strategies which deliberately make it hard, though
not impossible, to change the law in response to emerging concerns and insights, as
well as those intended to keep the statute on course over time”.!'’ One way in which
this is achieved in Kenya is through the deep mainstreaming of climate change con-
siderations across sectors and spheres of government in a way that makes it difficult
to reverse because of its scope and depth. Similarly, the elevated quasi-legislative sta-
tus of the Kenyan NCCAP and its prescribed content makes it less vulnerable to polit-
ical whim and neglect.

Oulu also cites other examples of best practice such as “requirements for consulta-
tion with other agencies, scientific advisory committees, and stakeholders; judicial

107 Oulu (2015: 230).

108 See for example the qualification requirements in Section 9(4).
109 Lazarus (2008: 1153).

110 Oulu (2015: 231).
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review provisions; and pre-emption triggers that accommodate competing interests
while exploiting the resulting tension to further climate change policy”.!!! Kenya
achieves some of this through the appointment of technically qualified staff in the Di-
rectorate (as specified in the Act), public consultation provisions,''? and the right to
approach the Environmental and Land Court for climate change specific complaints
with a reduced burden of proof.''?

A common theme across the Kenyan Climate Change Act is also the need for main-
streaming. If the Act had to be summarised in one word it would probably be that.
South Africa’s NCCRP, the National Adaptation Plan and related government policies
also place a particular emphasis on mainstreaming climate change considerations, and
it is likely to play an important role in the South African Climate Change Bill. As
discussed above, not only does mainstreaming protect against political inaction or a
change in policy, but it also overcomes some of the cross-sectoral and intra-govern-
mental challenges which beset any government when addressing climate change. It
ensures that there is an uptake in action by all relevant spheres and sectors, ensuring
buy-in and coordination, and it also recognises the need for climate change responses
to be driven by a multitude of actors in both the private and public sphere. Whilst
mitigation can, to some degree, be driven by one state department through, for exam-
ple, the South African approach of creating sectoral GHG targets and carbon budgets,
adaptation requires a much wider array of actors to be effective. Mainstreaming is
possibly one of the most useful instruments to include in a Climate Change Act par-
ticularly in Africa where adaptation is a pressing and urgent priority. The way that this
has been achieved in the Kenyan Climate Change Act and its detailed provisions iden-
tifying the specific planning instruments requiring mainstreaming, together with its
definition of mainstreaming is considered particularly useful.

One issue the Kenyan Climate Change Act is relatively unclear on is the nature and
process for imposing limitations on GHG emissions. The Act speaks of the Council
needing to set targets for the regulation of GHGs, state departments reporting on sec-
toral GHGs, and a general reference to ‘climate change obligations’” which can be im-
posed on private entities. Potentially this issue may be captured in regulations under
the Act. By comparison, the South African regulatory regime, including the proposed
carbon tax, the current monitoring and reporting regulations for the purposes of a GHG
inventory, coupled with the duty to create a pollution prevention plan, as well as the
extensive architecture for the emissions trajectory, carbon budgets and sectoral emis-
sions targets is a relatively more advanced example of GHG mitigation regulation.

111 Oulu (2015: 231).

112 Section 24 of the Climate Change Act (2016).

113 Section 23 of the Climate Change Act (2016). There is no need to demonstrate loss or injury in
such complaints.
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This is likely symptomatic of the fact that South Africa emits considerably more
GHGs per capita than Kenya,''* and accordingly, there is a greater impetus to regulate
these emissions in the near future. Whilst this approach may seem premature for many
African countries, many of which have similarly low emissions profiles to Kenya, the
author believes that it is a useful and necessary legislative regime to at least consider
when developing a Climate Change Act, mindful that instituting early action on the
regulation of GHGs will not only facilitate the achievement of African country com-
mitments under their NDCs, but it will facilitate the adoption of low carbon technolo-
gies within the earlier phases of development thereby reducing future retrofit and com-
pliance costs. The costs of low carbon technologies are also becoming increasingly
competitive and as such may not in themselves always be an impediment to develop-
ment if adopted at an early phase.

This is not to suggest that African countries should pursue the extensive and com-
plicated carbon budget/carbon tax scheme proposed by South Africa, but it is helpful
to consider the development of an inventory, implementing monitoring and reporting
requirements in regulations and an architecture for GHG emissions targets/allowances
within the empowering legislation at an early stage. As the Grantham Institute sug-
gests: 13

...a good evidence base for informed climate policy requires data about both emissions and cli-
mate risks, as well as about options to reduce emissions and improve resilience to climate change.
A key plank of good climate change legislation is therefore a detailed greenhouse gas inventory
consisting of compulsory, timely and systematic reporting for greenhouse gases from all sectors
as well as regular climate change risk assessments that can inform adaptation measures.

Similarly, they advocate the use of GHG emissions targets as a means to “set a long-
term trajectory and send a signal of political intent to business and civil society”.!'®

Lastly, one common theme is that both regulatory developments grew from a sound,
well researched and detailed set of policies and strategies. In both cases, there were
more than just one policy or strategy addressing climate change, and both countries
had drafted a national adaptation plan underpinned by comprehensive vulnerability
assessments. The usefulness of this approach is that it enables detailed and extensive
public input into policy (and ultimately regulatory) objectives, ensuring that the law,
once developed, is tailored to national circumstances and also has public and political
buy-in. This is typically the case in many countries which enact framework laws, and
it finds equal relevance on the African continent. As such the first step in the develop-
ment of any climate change law ideally is the development of a national framework
climate change policy or strategy underpinned by a well-informed vulnerability and
needs assessment, ideally coupled with an action or implementation plan.

114 In 2014, South Africa emitted 9 Mt/capita, compared to Kenya which emitted 0.3 Mt/capita, see
<https://data.worldbank.org/indicator/EN.ATM.CO2E.PC.> (accessed 20-12-2017).

115 Nachmany et al. (2015).

116 Ibid.
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7  Conclusion

Climate change legislation plays an important role in spurring action, operationalising
climate change policy and also shielding it from policy change. Certainly, it has its
challenges, and its nature varies greatly. The risk of subsequent amendments, budget-
ary limitations, delays in bringing regulations into effect, vested interests, and a lack
of enforcement can render a seemingly strong legal mandate mere symbolic aspira-
tional statement.!!” Nevertheless, if appropriately crafted and with the necessary polit-
ical will, climate change laws can play an important and meaningful role in driving a
national response.

Countries across Africa are in the process of developing climate change laws, pri-
marily in framework form, to address the anticipated impacts of climate change and to
facilitate low carbon development. Framework laws have proven to be durable instru-
ments with the advantage that they facilitate mainstreaming and the development of
cross-sectoral institutions. The Kenyan example is a useful prototype of how both of
these objectives can be achieved, and it is anticipated that South Africa will follow a
similar route. The South African example is also a helpful demonstration of how to
create a relatively detailed regulatory architecture for the management of GHG emis-
sions and the related mechanisms to develop an inventory, trajectory and ultimately
GHG emissions thresholds.

It would not be appropriate to simply duplicate these examples when developing
national legislation and regulations. However, it is encouraging to see national re-
sponses that are relatively advanced and nuanced on the continent and which speak to
immediate challenges. It has been shown that the propensity to legislate is heavily in-
fluenced by the passage of similar laws elsewhere, suggesting a strong role for peer
pressure or learning effects.!'® This will hopefully be the case for climate change leg-
islation in Africa where national influences can foster regional growth in climate
change laws. Going forward, and mindful of the relative youth of this field of law, it
is hoped that these developments will cross-pollinate each other and build a robust set
of laws to drive climate change action nationally, regionally and across the continent.
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Chapter 3:

Nigeria’s commitments under the climate change Paris Agreement:
legislative and regulatory imperatives towards ensuring sustainable
development

Oluwatoyin Adejonwo-Osho

1 Introduction

The United Nations Framework Convention on Climate Change (UNFCCC) was
signed at the 1992 Rio Earth Summit when countries agreed to limit their emissions of
greenhouse gases (GHGs). Years after this historic treaty was opened for signature
there have been far-reaching changes in the understanding of, response to, and gov-
ernance of climate change. The latest report by the Intergovernmental Panel on Cli-
mate Change (IPCC) indicates that human-induced climate change is already taking
place with significant adverse effects on the environment and the earth systems.! In
response to this phenomenal threat to humanity, there are increasing and sometimes
comprehensive international, regional, and national climate change policies and pro-
grammes from governments, business and civil society. For instance, many countries
have developed comprehensive legislation on climate change. The UK was the first
country, with its historic 2008 Climate Change Act.? Other countries have followed
the UK’s footsteps.® Altogether, 99 countries, consisting of 33 developed and 66 de-
veloping countries, which represent around 93% of global emissions, have national
laws or policies directly related to climate change mitigation and adaptation.*

The foundation for the Paris Climate Change Agreement, 2015 was laid during the
2011 Durban climate change rounds of negotiation in Durban, South Africa. The Dur-
ban Outcome is significant because it heralded a new climate change regime that fi-
nally culminated in the Paris Agreement. One of the key characteristics of the Paris
Agreement is that it applies to all, both developed, emerging economies, developing
and least developed countries, unlike the UNFCCC’s Kyoto Protocol of 2005 which

IPCC (2014).

Climate Change Act 2008, CAP 27.

3 According to the Globe climate legislation study, by the end of 2014 there were 804 climate
change laws and policies. See Nachmany et al. (2015). Also see the UK Climate Change Act of
2008, the Philippines Climate Change Act of 2009 and most recently the Mexico General Law
on Climate Change of 2012 and Kenya’s Climate Change Authority Bill of 2012.

4 Nachmany et al. (2015).

N —
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made a distinction amongst nations based on their capabilities and the international
law principle of common but differentiated responsibilities.’

The success of the Paris Agreement can be linked to its bottom-up approach, differ-
ent from the Kyoto Protocol which adopted a top-down approach adopted by the UN
and influential powers for decades.® Basically, the negotiations were focused on what
each country and region, whether developed, developing, or least developed, is willing
to contribute to the 2°C target. More importantly, it is hoped that these joint efforts
will collectively contribute to what is required to stem catastrophic climate change in
the future, such that we can restrict and keep warming under 2°C pre-industrial levels.

The Paris Agreement still retains the founding principle of the UNFCCC such as
the international principle of sustainable development,’ the precautionary principle and
the principle of common but differentiated responsibility (CBDR).® For instance, the
country-specific pledges required applied the principle of CBDR. In addition, the Paris
Agreement acknowledges and introduces new concepts that were not captured in the
UNFCCC such as human rights obligations, climate justice, the rights of women, vul-
nerable groups, and indigenous peoples.’

The key elements of the Paris Agreement include the goal of holding global warm-
ing below 2°C; a system of national pledges to reduce emissions referred to in the Paris
Agreement as ‘nationally determined contributions’ (NDCs);!° the non-binding char-
acter of these contributions, the reliance on transparency rather than legal enforcement
to promote accountability and effectiveness; the shift away from the Annex I and non-
Annex I differentiation in terms of emission reduction commitments towards a more
flexible approach that encompasses all countries, whether developed or developing;
the pledge to mobilise climate finance from public and private sources, and, perhaps
most importantly, the bottom-up approach of the agreement. The Paris Agreement

5 The Kyoto Protocol made a fine distinction between developed and developing countries in
terms of having binding emission reduction commitment. Under the Kyoto Protocol, based on
the international law principle of common but differentiated responsibilities, only developed
countries, tagged as Annex | countries, have binding emission reduction commitments while
developing countries, tagged as non-Annex I countries, did not have binding emission reduction
commitments but were enjoined to work towards achieving the ‘ultimate objective of the Con-
vention. Article 2 of the UNFCCC states that the ultimate objective of the Convention and any
related instrument is to achieve stabilisation of greenhouse gas concentrations in the atmosphere
at a level that would prevent dangerous anthropogenic interference with the climate system.
Such a level should be achieved within a time-frame sufficient to allow ecosystems to adapt
naturally to climate change, to ensure that food production is not threatened and to enable eco-
nomic development to proceed in a sustainable manner.

6 Although Van Asselt and Zelli (2018: 31) disagree with this description and stated that the Pro-

tocol never fitted neatly into the top-down description. Rather, that the Kyoto climate regime
was a hybrid of top-down and bottom-up elements. See also Hare et al. (2010).
Article 2(1) of the Paris Agreement.
Article 2(2) of the Paris Agreement.
Preamble para. 6 of the Paris Agreement.

0  Article 4 para. 2 of the Paris Agreement.

— O 0
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entered into force on 4 November 2016, thirty days after the date on which the mini-
mum of 55 Parties to the Convention accounting in total for at least an estimated 55%
of the total global greenhouse gas emissions had deposited their instruments of ratifi-
cation, acceptance, approval or accession with the Depositary.!!

2 The impacts of climate change in Nigeria

The IPCC’s Fourth Assessment Report 2007 stated that of all the continents, Africa
would be severely hit by the impacts of climate change, strengthened by Africa’s weak
capacity for adaptation and mitigation.'> According to the IPCC Report, Africa is one
of the most vulnerable continents to climate change and climate variability. Africa’s
major economic sectors are vulnerable to current climate sensitivity, with huge eco-
nomic impacts. The Fifth Assessment Report of the IPCC confirms that this vulnera-
bility is exacerbated by existing developmental challenges such as endemic poverty,
complex governance and institutional dimensions, limited access to capital, including
markets, infrastructure and technology, ecosystem degradation, and natural disasters
and conflicts. These, in turn, have contributed to Africa’s weak adaptive capacity, in-
creasing the continent’s vulnerability to projected climate change.'3

Many scientists studying the potential impact of climate change have predicted that
Africa is likely to experience higher temperatures, rising sea levels, changing rainfall
patterns and increased climate variability with consequential impacts on its popula-
tion.'* The Food and Agriculture Organisation (FAO) of the United Nations predicts
negative impacts of climate change on agricultural production and food security in
large parts of sub-Saharan Africa, higher temperatures, the drying-up of soils, in-
creased pest and disease pressure, and shifts in suitable areas for growing crops and
livestock.!> Unmitigated climate change could create risks of major disruption to eco-
nomic and social activity similar in scale to those experienced during the great wars
and the economic depression of the first half of the 20th century.'®

At present and in the long term, Nigeria remains vulnerable to climate change and
its negative impacts. For example, certain activities in Nigeria are directly and indi-
rectly associated with long-term adverse environmental impacts which contribute to
global warming. These include gas flaring, deforestation due to cutting forests for bi-
omass products, and emission of GHGs due to the use of fossil fuels. Many elements
of the environment and human society are sensitive to climate change, such as the

11 Article 21 of the Paris Agreement.
12 Parry et al. (2007: 433-435).

13 IPCC (2014).

14 Tadesse (2010: 1).

15  FAO (2008).

16  Stern (2006: ii).
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ecosystem, agriculture, water needs and supply, and food production among others.
Nigeria’s 2011 National Adaptation Strategy and Plan of Action on Climate Change
for Nigeria (NASPA-CCN)!7 identifies 13 sectors as having climate change impacts.
These are agriculture (Crops and Livestock); freshwater resources; coastal water re-
sources and fisheries; forests; biodiversity; health and sanitation; human settlements
and housing; energy; transportation and communications; industry and commerce; dis-
aster migration and security; livelihoods; and vulnerable groups and education.'®
Many developing countries located in tropical areas are already enduring climate
extremes, such as very high temperatures, heat waves, droughts, hurricanes, floods,
and variability in rainfall.!® The continued increase in global temperature will intensify
these incidences of extreme weather conditions. For example, in recent years, Nigeria
has been experiencing very high temperatures, heat waves, droughts, and variability in
rainfall.?’ These extreme weather conditions result in several adverse effects such as
poor air quality which increases air-borne diseases, and it increases the incidences of
respiratory-related illness. Similarly, sea level rise threatens small islands, low-lying
coastal areas such as Lagos State in Nigeria and other major world cities such as New
York and London.?! It threatens Nigeria’s coastal regions. For example, although the
Niger Delta is the source of oil wealth, its low-lying terrain, crisscrossed with water-
ways makes it extremely vulnerable to flooding and salinisation.?? Furthermore, half
of the 15 million population of the city of Lagos live less than six feet above sea level;
Victoria Island is particularly vulnerable along with the several slum settlements
around it.3 According to the News Agency of Nigeria (NAN),* there are fears that no
fewer than 25 million Nigerians living along coastal communities of Rivers Niger,
Benue, Sokoto, Katsina Lagos, Ondo, Delta, Akwa Ibom, Bayelsa and the Cross River
States in Nigeria are exposed to possible displacement and devastation due to flooding.

17  This Report was prepared for the Special Climate Change Unit of Nigeria’s Federal Ministry of
Environment by the Building Nigeria’s Response to Climate Change (BNRCC) project, a pro-
ject funded by the Canadian International Development Agency.

18  National Adaptation Strategy and Plan of Action on Climate Change for Nigeria (NASPA-CCN)
2011 <http://nigeriaclimatechange.org/naspa.pdf> (accessed 11-12-2017).

19 Stern (2006: 106-107).

20  Abaje et al. (2014). Also see Tunde (2011).

21  For example, Tuvalu, a Polynesian island nation located in the Pacific Ocean, midway between
Hawaii and Australia, is particularly susceptible to the adverse impacts of climate change and
rising sea level, and there are fears that Tuvalu will be uninhabitable or may vanish entirely
within a few decades. According to its Prime Minister, SaufatuSapo’aga, the sea level rise as a
result of climate change and global warming is no different from “a slow and insidious form of
terrorism against us”. See Mansbach & Taylor (2012).

22 Fatile (2012: 78).

23 Ibeabuchi et al. (2018).

24 The National Emergency Management Agency (NEMA) also confirms that about 25 million
people living in coastal regions of the country were at risk of the devastation of floods.

64



https://doi.org/10.5771/9783845294605
http://www.nomos-elibrary.de/agb

Nigeria’s commitments under the climate change Paris Agreement

Communities have been displaced in Kano, Jigawa, Cross River, Taraba, Adamawa,
Niger, and the Anambra States.?

As a result of climate change, droughts will become more severe in some areas,
particularly in Africa.?® A key example is the vanishing Lake Chad in West Africa.?’
Lake Chad was once Africa’s largest water reservoir in the Sahel region, covering an
area of about 26,000 km?. However, by 2000, the lake covered less than one-fifth of
that area.”® According to Salkida®, the FAO describes the state of the lake as an eco-
logical catastrophe, and has predicted that the lake could disappear this century. The
ecological catastrophe has led to drought-induced famine and locusts, and an increase
in the number of extremely hot days in the Sahel and northern Nigeria. Climate change
will lead to increased incidence of death from climate-related diseases such as diar-
rhoea, malaria, meningitis, and malnutrition.>* The distribution and abundance of dis-
ease vectors are closely linked to temperature and rainfall patterns. Changes to mos-
quito distributions and abundance will have profound impacts on malaria prevalence
in developing countries such as Nigeria. The World Health Organisation (WHO) esti-
mates that since the 1970s, climate change has been responsible for over 150,000
deaths each year from diarrhoea, malaria, and malnutrition, predominantly in Africa,
and other developing regions.’! If effective mitigation and adaptation strategies are not
observed, the numbers are expected to double to 300,000 deaths each year by 2030.3
According to the NASPA-CCN, climate change has a direct and indirect impact on the
health of Nigerians. Direct health impacts of climate change stem from extreme events
such as heat waves, floods, droughts, windstorms, and wildfires. Indirect effects of
climate change on health may arise from malnutrition due to reduced food production,
from a spread of infectious disease on food and water-borne illness, and from increased
air pollution.®

Also, the various impacts of climate change will likely result in migration.>* Some
of these impacts are land degradation, droughts, deforestation, water scarcity, floods,

25 National Adaptation Strategy and Plan of Action on Climate Change for Nigeria (NASPA-
CCN), 2.

26  Conway (2009).

27  “As you approach the Lake Chad basin from Maiduguri... the atmosphere of despair is telling.
The air is dusty, the wind is fierce and unrelenting, the plants are wilting and the earth is turning
into sand dunes.... The lives of herdsmen, fishermen and farmers are teetering on the edge as
the lake dries up before their eyes” Salkida (2012). Lake Chad is located in the far west of Chad
and the northeast of Nigeria. The lake also extends to Niger and Cameroon. It is fed mainly by
the Chari River. See the Lake Chad Basin Commission at <http://www.lakechadbc.org/.> (ac-
cessed 11-12-2017).

28  See Salkida (2012).

29  Ibid.

30  African Climate Policy Centre (2011).

31  Stern (2006: 75).

32 Ibid.

33 NASPA-CCN, 19.

34  Raleigh et al. (2008).
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storms and famines linked to food shortages and insecurity.>> Furthermore, climate
change-induced migration, which is likely to be more frequent as a result of increased
flooding and extreme weather conditions in Nigeria, can create and intensify violent
conflicts over scarce resources such as water and land for farming.3°

Climate change threatens Nigeria’s oil and gas investment.’” This investment is at
risk from the negative impacts of climate change, including rising sea levels, heavy
storms, floods, high winds and shoreline erosion.?® It is also expected to negatively
impact the already limited electrical power supply through impacts on hydroelectric
and thermal generation.?® There is no gainsaying that these impacts will add pressures
on limited resources and they are a threat to the sustainable development goals. In
Africa and other developing regions of the world, climate change is a threat to eco-
nomic growth, long-term prosperity, as well as the survival of already vulnerable pop-
ulations. Consequences of this include persistence of economic, social and environ-
mental inequalities and vulnerabilities.

3 Highlights of Nigeria’s Nationally Determined Contribution

Nigeria’s contribution to global emissions as of 2010 is estimated to be 1% of total
total emission.*’ Nevertheless, Nigeria is committed to tackling climate change. NDCs
are country-specific pledges to cut carbon emissions, thereby, ‘contributing’ to the net
global carbon emission index which is aimed at an overall reduction of global warm-
ing. The Intended Nationally Determined Contributions (INDCs) become Nationally
Determined Contributions as countries ratify the Paris Agreement. Nigeria’s INDCs
became the NDCs in March 2017 after the ratification of the Paris Agreement by the
Federal Government of Nigeria. The approved NDCs emphasise the delivery of direct
development benefits and sustainable growth of the economy through policy measures
that help to alleviate poverty, increase social welfare and inclusion, as well as improve
individual well-being and promote a healthy environment. The NDCs aim to achieve
a reduction in GHG emissions from the business as usual (BAU) scenario using his-
torical emissions data between 2010 and 2014 for predicting 2015 to 2030 emissions
scenario.*!

35 Bob & Bronkhorst (2010).

36 Fatile & Adejobi (2012).

37 NASPA-CCN, 20.

38 Ibid.

39 Ibid.

40 Nigeria’s (Intended) Nationally Determined Contribution.
41  The GHGs targeted are CO,, N,O, and CHs.
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The key measures of achieving Nigeria’s emission reduction commitment include
ending gas flaring by 2030; generating off-grid solar PV of 13 GW (13,000 MW);*
efficient gas generation; increasing energy efficiency annually by 2% that will result
in 30% efficiency by 2030; increasing the use of public transportation such as buses,
trains, and light rail; increasing the capacity and efficiency of the electricity grid; and
promoting the use of climate-smart agriculture and reforestation. Thus, the NDCs tar-
get key carbon-intensive sectors of the economy such as the oil and gas, energy,
transport, agriculture and land use and transport sectors.

Notably, Nigeria aims to reduce emissions per real GDP from the base year from
0.873 kg COze to 0.491 kg CO2e in 2030, which will result in 43.8% COze reduction
in GHGs from the 2010-2014 BAU scenarios. Likewise, in monetary terms, it aims to
increase its GDP per capita from US$2,950 as at 2014 base year to US$3,964 by 2030,
resulting in 34.4% GDP per capita by 2030.* However, this reduction is attributed to
both 20% unconditional and 45% conditional mitigation objectives respectively. Thus,
Nigeria states that it will achieve 20% target GHG reduction without external support
for implementation. In addition, the NDC set a conditional 40% reduction in GHGs
contingent on international support in the form of climate finance, smart technology
development and transfer, and capacity building. Therefore, climate finance is a con-
dition for undertaking ambitious mitigation and adaptation for further incremental re-
duction of GHG emissions.

The estimated cost for implementing the mitigation and adaptation measures stated
in its NDC is $142b, while the national benefit for implementing these measures is
calculated to be about $304b. This implies that GHG emissions per capita will reduce
by 0.68 tonnes with unconditional activities but with additional support and climate
finance Nigeria can reduce her per capita emission by 1.53 tonnes GHG. The NDC
cautions that some of the policies and mitigation measures contained therein can only
be implemented with significant international support. Therefore, mitigation measures
that require substantial investment, even if cost-effective over the life of the investment
will be carefully reviewed before being implemented. Nigeria’s NDCs represent an
integrated and comprehensive strategic approach towards promoting a low carbon,
high growth, climate-resilient path for national sustainable development. However, the
key question to consider is if the existing legal and regulatory framework supports this
strategic approach — a low carbon economy and towards sustainable development.

42 Note that the NDC does not specify a time frame within which this will be achieved.
43 Nigeria’s (Intended) Nationally Determined Contribution.
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4 Nigeria’s NDC commitments: existing legislative and regulatory framework

A regulatory and institutional framework is required for a coherent response to climate
change. Unless this is in place, sectoral climate change actions will struggle to be im-
plemented, and existing policies, legislation and regulations will work at cross pur-
poses. Creating and managing an effective climate change response takes place
through institutional arrangements. Cortner et al.* define institutions as the expression
of the terms of collective human experience; institutions express how people interact
with each other and their environment and they represent a means through which social
problems are resolved.

Against the backdrop of the adverse impact of climate change on environmental,
economic and social sectors and Nigeria’s commitments under its NDCs, what are the
existing legal and regulatory frameworks to assist in the effective implementation of
Nigeria’s commitments and what legislative and regulatory gaps exist? Currently, Ni-
geria does not have a climate change legislation, although legislation on climate
change is gradually becoming an international global standard for countries keen on
integrating climate change response into their development plans to ensure sustainable
development. In addition to the fact that Nigeria does not have a climate change law,
there are certain pieces of legislation that act as a drawback on the existing regulatory
and institutional framework.* There are also certain laws working at cross purposes
with Nigeria’s NDC commitment. The existing regulatory and institutional framework
for implementing Nigeria’s NDC commitments include the 1999 Constitution of Ni-
geria; the 2011 National Adaptation Strategy and Plan of Action on Climate Change
for Nigeria (NASPA-CCN); the 2007 National Environmental Standards and Regula-
tions Enforcement Agency (Establishment) Act (NESREA); the Environmental Impact
Assessment Act; the 1988 National Policy on Environment (revised in 2016); the 2006
National Forestry Policy; and on the institutional side the Department of Climate
Change and the Ministry of Environment.

4.1 The 1999 Constitution of Nigeria

The 1999 Constitution of Nigeria is the first of the three previous constitutions to in-
clude a specific provision on the environment.*® This provision is contained in

44 Cortner (1988: 160).

45  Associated Gas Re-injection Act, Cap A25, LFN 2004 and The Associated Gas Re-injection
(Continued Flaring of Gas) Regulation, LFN, 2004.

46 It is important to note however that earlier Constitutions like the 1979 Constitution had consid-
erable provisions which had great significance for environmental management. For example, in
the way the Constitution contemplated the conservation and rational use of the environment.
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Section 20 of the Constitution which states that “the State shall protect and improve
the environment and safeguard the water, air and land, forest and wildlife of Nigeria”.*’
The wording of Section 20 is quite broad to promote a broad framework for environ-
mental protection and management. However, this provision is hampered because it is
included under Chapter II of the Constitution and therefore forms part of the non-jus-
ticiable “Fundamental Objectives and Directives Principles of State Policy (FOD-
PSP)”.#® Chapter IV, unlike Chapter II, the FODPSP, guarantees certain rights classi-
fied as fundamental human rights including the right to life which are justiciable and
adequately protected by implementation mechanisms.*’
Section 20 is further hampered by Section 6(6)(c) of the Constitution which pro-

vides that:

The judicial power vested in the judiciary shall not extend to any issue or question as to whether

any act of omission by any authority or person or as to whether any law or any judicial decision

is in conformity with the Fundamental Objectives and Directive Principles of State Policy.
This imperative effectively limits the powers of the courts to consider issues bordering
on environmental rights and disables the citizens from seeking to claim or the courts
to enforce environmental rights. This is despite the fact that Section 20 of the 1999
Constitution forms part of the rights guaranteed by the African Charter on Human and
Peoples’ Rights (the African Charter), which Nigeria is a signatory to. The African
Charter was domesticated in Nigeria in 1983 under the African Charter on Human and
Peoples’ Rights (ratification and enforcement) Act Cap A9 LFN 2004. The African
Charter is a regional treaty that affirms both civil and political rights such as those
guaranteed by Chapter IV of the 1999 Constitution as well as economic, social and
cultural rights such as those provided for under Chapter II of the 1999 Constitution
and it makes no distinction between them. However, the Nigerian Supreme Court has
severally held that where there is a conflict between Treaties and the Constitution, the
provisions of the Constitution shall prevail in the event of a conflict.>

For a detailed appraisal of provisions of the Nigerian Constitution with respect to environmental
management, see Fagbohun (2002: 24).

47  Constitution of the Federal Republic of Nigeria, 1999.

48  For further reading on this see Okere (1983).

49  For instance the Fundamental Human Rights Enforcement Procedure Rules of 2000 provides
the implementation mechanism for protecting the fundamental rights enshrined in the 1999 Con-
stitution.

50 Inthe case of Sani Abacha v. Gani Fawehinmi (2000) 6 Nigerian Weekly Law Report (NWLR)
(Part 660) at 228 the Supreme Court held that although the African Charter is superior to other
laws, it is subordinate to the Constitution of Nigeria. It is interesting to note that the African
Charter has been accorded superior status in some African countries. Also see Onooha Kalu v.
The State (1998) 13 NWLR (Part 583). Compare the position of the Nigerian Supreme Court
with the Indian Supreme Court. Just like Nigeria, economic social and cultural rights are not
enforceable in India because those rights are contained in the part of the Constitution dealing
with fundamental objectives and directive principles of state policy. However, the courts in In-
dia have through an expansive interpretation of the civil and political rights guaranteed under
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Constitutional provisions can play an empowering role in engendering effective
protection of the environment and strengthening of environmental institutions.’! Con-
stitutions can guarantee environmental rights, which are increasingly recognised as a
fundamental human right to “adequate conditions of life”.’> However, as mentioned
earlier, the realities of Nigeria being an oil-producing nation makes it imperative to
make Section 20 justiciable or like in India, although there is no specific provision in
their fundamental human rights chapter bestowing a right to clean environment, this
right has been made incidental to fundamental rights, such as the right to life, through
judicial activism.>3

4.2 The National Adaptation Strategy and Plan of Action on Climate Change for
Nigeria

In November 2011, Nigeria launched its National Adaptation Strategy and Plan of Ac-
tion on Climate Change for Nigeria (NASPA-CCN).>* The Strategy aims to ensure that
climate change adaptation is an integral component of sustainable development.> The
objectives of Nigeria’s Climate Change Policy document are to reduce the impacts of
climate change through adaptation measures that can be undertaken by the federal,
state and local governments, civil society, the private sector, communities and individ-
uals.

The climate change policy document recommended strategies for the following 13
priority sectors: agriculture, freshwater resources, coastal water resources and fisher-
ies, forests, biodiversity, health and sanitation, human settlements and housing, energy,
transportation and communications, industry and commerce, disaster, migration and
security, livelihoods, vulnerable groups, and education. For instance, the strategy for
agriculture includes to adopt better soil management practices and provide early warn-
ing/meteorological forecasts and to implement strategies for improved resource

its constitution, enforced and promoted economic social and political rights. See the case of
Olga Tellis v. Bombay Municipal Corporation (1985) 3 SCC 545. See also Okenwa (2015).

51 Bruchetal. (2011).

52 There is a new trend of constitutions that guarantee environmental rights. These constitutions
not only provide for environmental rights but also stipulate both environmental rights and duties,
including the State’s duties. For a review of environmental mental rights and duties in African
constitutions, see C Bruch “Breathing Life into Fundamental Principles: Implementing Consti-
tutional Environmental Protections in Africa. Environmental Governance in Africa” (2011)
Working Papers Series World Resources Institute.

53 South Africa and India: Minister of Health v. Treatment Action Campaign 2002 (5) SA 721
(CC); and Olga Tellis v. Bombay Municipal Corporation (1985) 3 SCC 545.

54 See <http://nigeriaclimatechange.org/naspa.pdf> (accessed 10-12-2017).

55  The other strategies include: reduce the vulnerability and enhance the resilience and adaptive
capacity of all economic sectors and of all people, particularly women, children, and resource-
poor men; and capture the opportunities that arise as a result of climate change.
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management, as in, increase use of irrigation systems that use low amounts of water;
increase rainwater and sustainable groundwater harvesting for use in agriculture.

4.3 The 2007 National Environmental Standards and Regulations Enforcement
Agency (Establishment) Act

The 2007 National Environmental Standards and Regulations Enforcement Agency
(Establishment) Act (NESREA) established a National Environmental Standards and
Regulations Enforcement Agency as the regulator charged with responsibility for the
protection and development of the environment in Nigeria.’®* NESREA among other
things is empowered to enforce all environmental laws, guidelines, policies, standards
and regulations in Nigeria, as well as enforcing compliance with the provisions of all
international agreements, protocols, conventions and treaties on the environment to
which Nigeria is a signatory.®’” Within the context of climate change, the following
regulations and standards have been set by NESREA: National Environmental (Ozone
Layer Protection) Regulations, 2009; National Effluent Limitation Regulations, Spe-
cial Instrument No. 8, 1991; National Environmental Protection (Effluent Limitation)
Regulations, 1991; National Environmental (Control of Bush, Forest Fire and Open
Burning) Regulations, 2011; and National Environmental (Control of Vehicular Emis-
sions from Petrol and Diesel Engines) Regulations, 2011.

In furtherance of its overseeing role and in order to achieve an integrated climate
change response, it is expected that NESREA will coordinate, supervise and monitor
the implementation of these standards and regulations in a holistic manner. However,
this will be nearly impossible without a comprehensive and coherent regulatory frame-
work that ties everything together.

4.4  The National Policy on the Environment
The National Policy on Environment 1991, revised in 1999 and 2016 defines a new

holistic framework to guide the management of the environment and natural resources
and to ensure environmental protection and the conservation of natural resources for

56 NESREA website <http://www.nesrea.gov.ng/> (accessed 10-12-2017). The vision and mission
of NESREA are “to ensure a cleaner and healthier environment for Nigerians” and “to inspire
personal and collective responsibility in building an environmentally conscious society for the
achievement of sustainable development in Nigeria”.

57  Section 7 NESREA Act.
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sustainable development.®® The policy prescribes sectoral and cross-sectoral strategic
policy statements and actions for the management of the different sector of the coun-
try’s environment. The policy is guided by sound environmental principles such as the
public trust doctrine,>® the polluter pays principle, the precautionary principle, intra
and inter-generational equity and an environmental right. The policy recognises
emerging environmental challenges such as climate change, transboundary water re-
sources, disasters, conflicts, genetically modified organisms and biosafety.

4.5  The 2006 National Forestry Policy

Nigeria’s Forestry Policy® aims to encourage and support an aggressive establishment
of plantations of economic trees and foster the redirection of development resources.
The guiding principles of the policy are based on reducing the decline of forest re-
sources and streamlining the contribution of forests to economic development and
growth, particularly the National Economic Empowerment and Development Strategy
(NEEDS).®' The management strategy includes: (i) maintaining a sustainable supply
of forest produce for internal consumption and exports; and (ii) increasing revenue to
government. An examination of the strategy indicates that the policy is more concerned
with the economic benefits of the forestry resources of Nigeria. There is little or no
focus on its environmental management and conservation, its role in combating cli-
mate change®? and achieving sustainable development. The shortcomings identified in
this policy could be a result of the fact that the document was formulated in 2006 and
it is due for an update to bring it up to speed with global best practices for forest man-
agement and governance.®

4.6  Proposed Bill to establish a National Climate Change Commission

There is a Climate Change Commission Bill pending before the Senate and the House
of Representatives. The proposed Bill establishes a National Climate Change

58 National Policy on the Environment (revised 2016), at <http://environment.gov.ng/media/at-
tachments/2017/09/22/revised-national-policy-on-the-environment-final-draft.pdf> (accessed
25-11-2017).

59  On John Sax’s theory of Public Trust Doctrine, see Rose (1998).

60 See <www.fao.org/forestry/15148-0c4acebeb8e7e45af360ec63fccdc1678.pdf> (accessed 12-
12-2017).

61  The four key strategies of NEEDS are: reorienting values, reducing poverty, creating wealth and
generating employment.

62  Forest is a veritable source for carbon sequestration and GHG mitigation.

63  For further reading on the National Forest Policy see Faleyimu & Agbeja (2012) and Aruofor
(2003).
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Commission as a statutory body with a mandate to manage and control climate change
and other related environmental matters.®* When passed into law, the Bill will provide
appropriate policies, institutions and the required planning and coordination for cli-
mate change response and governance in Nigeria. Furthermore, the proposed Climate
Change Commission, when it is eventually established, will take over and expand the
current role and functions of the Department of Climate Change, which is currently
subsumed under the Federal Ministry of Environment.

4.7  The Department of Climate Change

The Department of Climate Change is a parastatal under the Federal Ministry of Envi-
ronment and is the national focal point for climate change in Nigeria.®> The Depart-
ment coordinates activities towards national implementation of the UNFCCC and the
Kyoto Protocol. The Department collaborates with other relevant government organi-
sations, non-governmental organisations, academia and private sector under a Com-
mittee known as Inter-ministerial Committee on Climate Change (ICCC).® The ICCC
is a policy advisory organ under the Chairmanship of the Federal Ministry of Environ-
ment. The Committee meets regularly on a quarterly basis and on ad-hoc basis to re-
view policies on climate change, to advise government on appropriate actions, and to
present Nigeria’s position at meetings where climate change issues are being discussed
or negotiated. The Department serves as the Designated National Authority (DNA) for
the implementation of Clean Development Mechanism (CDM) projects in Nigeria.

5  Nigeria’s NDC commitment: gaps, contradictions and imperatives for
sustainable development

Globe International,®’ a non-governmental organisation committed to developing and
overseeing the implementation of local or national laws in pursuit of sustainable de-
velopment and climate change, recently carried out an audit of climate change-related
legislation across the globe. According to the study, countries in sub-Saharan Africa
achieved major developments in formulating national plans and strategies on climate
change.®® Kenya adopted the 2013-2017 Climate Change Action Plan, Mozambique
adopted the 2013-2025 National Strategy for Climate Change with the aim of reducing

64  Section 1 of the Bill <www.nassnig.org/nass2/legislation.php?id=1423> (accessed 12-12-
2017).

65  See <http://www.climatechange.gov.ng/> (accessed 11-12-2017).

66  See <http:/climatechange.gov.ng/what-we-do/> (accessed 10-7-2018).

67  See <http://globelegislators.org/about-globe> (accessed 11-12-2017).

68  See <http://www.globeinternational.org/pdfviewer> (accessed 11-12-17).
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vulnerability to climate change and improving living conditions. Tanzania passed its
National Strategy on REDD+ in March 2013. Rwanda approved its Second Economic
Development and Poverty Reduction Strategy (2013-2018). However, it is important
to note that national strategies, policies and plans such as Nigeria’s NASPA-CCN only
form the basis for future legislation and that they do not replace the need for national
legislation on climate change.

There are several requirements for the NDCs. Generally, a country’s NDC should:
be ambitious in terms of its set goals; result in transformation of GHG intensive indus-
tries; be transparent, such that stakeholders can monitor effective implementation of
stated goals; be equitable with regards to country’s fair share of emission reduction
burden; and ensure that climate change considerations are infused into relevant na-
tional policies and programmes such as those on sustainable development, environ-
mental protection, poverty alleviation. However, and more importantly, individual
country’s NDC must establish linkages with the sustainable development goals
(SDGs).

In a bid to achieve the NDCs, the Department of Climate Change of the Federal
Ministry of Environment has developed action plans, policy and strategic documents
such as the National Climate Change Strategy and Action Plan (2018-2022); the High-
Level Road Map on Implementation of the Intended Nationally Determined Contribu-
tions (August 2016); and sectoral action plans of the agriculture, the forest, the indus-
try, the oil and gas and the power and transport sectors. It has also launched Nigeria’s
Sovereign Green Bond in 2017; it is pursuing the passing of the Climate Change Bill
at the National Assembly and is engaged in capacity building projects, advocacy, and
tree planting and renewable energy/energy efficiency initiatives.*

However, despite these laudable strategies, there are existing (old) and relatively
new national policies and action plans that threaten to jeopardise the achievement of
Nigeria’s NDC commitments, such as the Associated Gas Re-injection Act and its As-
sociated Gas Re-injection (Continued Flaring of Gas) Regulations,”® fuel subsidy, and
Nigeria’s Coal Power Project.

5.1  Oil and gas sector and flare out date
Gas flaring is the highest contributor to GHG emissions in Nigeria. The country is

rated one of the highest gas flaring nations globally.”! Developing countries are re-
sponsible for about 85% of the global emissions caused by flaring, and yet it is in these

69  Odogwu (2017).

70  Cap. A25 laws of the Federation of Nigeria, 2004. Note that there is a proposed amendment to
this Act, namely the Associated Gas Re-injection (Amendment) Bill 2010.

71  World Bank (2016).
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countries that the associated gas could, for example, be used to provide access to af-
fordable and clean energy for industries and households use.

It is estimated that Nigeria has the ninth largest gas reserves in the world, with 192
tcf of gas reserves. Presently, large quantities of associated gas are produced with crude
oil, and a significant quantity is unutilised and flared. Approximately 330Bscf (or
19%) is flared annually. Despite the abundant reserve, Nigeria suffers from an acute
energy crisis (electricity) due to several factors, including the inability of the gas sector
to meet domestic demand for power generation.

Nigeria’s NDCs aim to achieve a flare out date by 2030. The mitigation measures
identified in the oil and gas sector are the enforcement of gas flaring restrictions, the
development of gas-to-power plants at sites where associated gas is being flared, the
blending of 10% by volume of fuel-ethanol with gasoline (E10) and of 20% by volume
of biodiesel with petroleum diesel (B20) for use in the transportation fuels sectors.
Achieving the flare out date is important for climate change mitigation and equally
important for the achievement of the SDGs. However, for Nigeria to achieve its flare
out date of 2030, there are some hurdles to consider. Achieving the flare out date re-
quires enabling laws and the effective implementation of such laws and regulations.
The provision of infrastructures such as gas gathering infrastructure, the buy-in of oil
and gas companies involved in gas flaring and the respective political will are required
to achieve the flare out date. Further prerequisites include to remove barriers to the
diffusion of clean fuel such as natural gas and subsidies for non-sustainable fuels such
as kerosene, to discourage the use of ‘dirty fuels’ such as firewood and charcoal at the
household level, and to enhance access to clean energy.

Gas flaring is the main environmental challenge in Niger Delta of Nigeria, and it
contributes more to greenhouse gases than all other oil producing nation in sub-Sa-
haran Africa combined.”” The Nigeria National Gas Policy (2017) also acknowledges
the fact that the flaring of natural gas that is produced in association with oil is one of
the most egregious environmental and energy waste practices in the Nigerian petro-
leum industry.”® The practice of gas flaring continues in Nigeria, although, it has re-
duced. Although Nigeria still flares a significant portion of its gross natural gas pro-
duction (19% of AG, 331 sbcf in 2015), the amount of gas flared has significantly
reduced in recent years.”* According to the ranking of top 30 flaring countries, Nigeria
is ranked 6™ highest flaring nation between the period 2013 to 2017.73

72 Aghalino (2009); Eregha & Irughe (2009); Emoyan et al. (2008); and Kachikwu (2017: 9).

73  National Gas Policy: Nigerian Government Policy and Action 2017, at <http://www.petro-
leumindustrybill.com/wp-content/uploads/2017/06/National-Gas-Policy-Approved-By-FEC-
in-June-2017.pdf> (accessed 10-7-2018).

74  See  <http://businessnews.com.ng/2016/11/18/fg-to-introduce-new-penalty-for-gas-flaring/>
(accessed 10-7-2018).

75  See <http://www.worldbank.org/en/programs/gasflaringreduction#7> (accessed 15-11-2018).
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The Associated Gas Reinjection Act 1979 and its Associated Gas Re-injection
(Continued Flaring of Gas) Regulations’® were the main regulatory framework for gas
flaring in Nigeria until 2018 when the Flare Gas (Prevention of Waste and Pollution
Regulations) 201877 was signed into law by the President of Nigeria. The Regulation
is made pursuant to Section 9 of the Petroleum Act and Section 5 of the Associated
Gas Re-Injection Act. The Regulation introduces a new and stiffer payment of penal-
ties for gas flaring,”® it adopts the polluters pay principle and it mimics a carbon tax
regime. The Regulation further imposes reporting obligations on producers and flare
out projects for the purpose of data reporting for gas flaring activities at project site.
The Regulation has increased the payment of penalties from the meagre N10 (Naira)
per thousand standard cubic feet to $2 per thousand standard cubic feet of gas. Nigeria
having ratified the Paris Agreement, and being a signatory to the Global Gas Flaring
Partnership (GGFR) principles for global flare-out by 2030 whilst committing to a
national flare-out target by year 2020. Furthermore, the Nigerian Gas Flare Commer-
cialisation Programme (“NGFCP”) was established to harness gas that was hitherto
flared in order to, amongst other objectives, stimulate economic growth, drive invest-
ments, provide jobs and protect the environment from the menace of gas flaring.” The
objective of the NGFCP is to eliminate gas flaring through sustainable gas utilisation
projects developed by third party investors who will participate in a competitive and
transparent bid process. The Programme also aims to implement the National Gas Pol-
icy commitments for stricter regulation on flaring and to provide a pathway to ultimate
flare-out.®

5.2 Nigeria’s coal-to-power generation project

The Federal Government in 2017 partnered with the African Development Bank
(AfDB) to fund coal projects in Nigeria. The Ministry of Mines and Steel Development
and the Ministry of Power are collaborating on the coal projects which is expected to
account for about 30% of the country’s power mix.®! The project plans to generate

76  Cap. A25 laws of the Federation of Nigeria, 2004. The Act and the regulation made pursuant to
it failed woefully in addressing the perennial problem of gas flaring and energy resource waste
in Nigeria.

77  See S.I. No. 9 0of 2018.

78  The former penalty was gas flare penalty of N10/Mscf (equivalent US$0.03) of associated gas
flared.

79  See <http://www.ngfcp.gov.ng/about-us/welcome-by-the-steering-committee-chairman/> (ac-
cessed 15-11-2018).

80 National Gas Policy: Nigerian Government Policy and Action 2017, at <http://www.petro-
leumindustrybill.com/wp-content/uploads/2017/06/National-Gas-Policy-Approved-By-FEC-
in-June-2017.pdf.> (accessed 10-7-2018).

81  Adoyi (2017).
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about 30% of electricity through coal. This definitely negates the commitments under
the NDCs and Nigeria’s gas policy because coal mining is the highest source of GHG
emissions. Furthermore, this project would impact on water management strategies,
huge freshwater demand, ocean acidification, and air, water and land pollution, which
negates Nigeria’s climate change and sustainable development strategy.

5.3  The energy sector

In the energy sector, the NDCs aim to increase the use of renewable energy in Nigeria’s
energy mix, build multi-cycle power stations, increase the capacity of existing power
stations by 20-50 MW, enhance energy efficiency by attaining 2% per year energy
efficiency culminating in 30% efficiency by 2030, and encourage use of natural gas
rather than liquid fuels. Prior to the privatisation of the electricity sector in Nigeria, the
sector performed below expectations, and some would argue that in spite of privatisa-
tion, the sector is still performing below expectations.®?

A state enterprise known as the National Electric Power Authority (NEPA) was
established as an integrated monopoly services provider responsible for generation,
transmission, distribution and sales of electricity faced overwhelming challenges in
terms of'its three core areas of power generation, transmission and distribution.®3 Some
of the challenges that plagued the now defunct NEPA included: a lack of infrastruc-
tural development to match Nigeria burgeoning population and commercial activities;
funding, irregular maintenance and obsolete power plants; inefficient and grossly in-
adequate transmission capabilities; vandalisation of transmission infrastructures and
distribution facilities; inadequate power distribution facilities; poor revenue collection
system; fragile and overloaded distribution networks; an inaccurate and unreliable bill-
ing system; and corruption and mismanagement of funds.®* Liberalisation and com-
mercialisation of the sector led to the Electricity Act of 1990 and its Amendment Act
of 1988, the dissolution of NEPA and its replacement with the Power Holding Com-
pany of Nigeria (PHCN).?> The current governance structure and legal framework for
the electricity sector in Nigeria is the Electric Power Sector Reform (EPSR) Act, 2005.

82  Adeyemo & Salami (2008: 408).

83  Sections 1 and 7 of the National Electric Power Authority Act 1972, LFN. For example, the
current electricity grid is unable to reliably serve the teeming population and the industrial sec-
tor, most rural communities remain off the grid and about 60% of the population lack access to
electricity. As a result of this shortfall in generation capacity, generators are widely used to meet
household and industry energy needs. These generators are inefficient and polluting. See also
Amokaye (2015: 737).

84  Omoluabi (2012).

85  For a historical overview of the electricity reform in Nigeria, see Oke (2013).
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This Act unbundled the State’s stake in the power sector,? especially the generation
and marketing elements, and it made electricity generation, sales and marketing open
to independent power providers.

The current grid generation capacity is unable to meet the energy needs of industrial
and urban consumers. As a result of this shortfall, industrial and other consumers have
resorted to the use of inefficient and polluting generators for electricity. In addition,
most rural communities remain off the grid, and it is estimated that at the current rate
of grid expansion, these communities will remain largely under-served, and about 60%
of the population lack access to electricity.?” Of particular importance to Nigeria’s
NDC commitments is the infrastructural deficiency with regards to the distribution of
electricity and the diversification of the national grid and diversification of energy mix
to include renewables such as wind, solar and energy. The EPSR Act is silent on the
issue of diversifying Nigeria’s energy mix. However, the National Energy Master Plan
(NEMP) and National Renewable Energy & Energy Efficiency Policy (NREEEP),
2014 are policy documents that seek to address this gap. The NEMP provides the
roadmap for achieving Nigeria’s energy objectives in relevant sectors of the economy.
In that regard, the NEPM focuses on all energy sources including renewable energy
and efficiency and other crosscutting issues such as energy financing, capacity devel-
opment. For instance, to achieve Nigeria’s renewable energy objective and to encour-
age the diffusion of renewables, the NEMP recommends that an enabling regulatory
and financial environment should be created in order to attract foreign direct invest-
ment and indigenous participation in renewable energy.®

However, more is required to ensure availability of affordable energy options, in-
centives to encourage diversification of the energy mix, and devolution of governance
to local communities’ governmental structure, in order to maximise the benefit of the
reformed electricity sector in Nigeria. Furthermore, the proposed policy documents
will ensure a robust and sustainable energy mix and the development of varied renew-
able energy sources in Nigeria.

86 Note, however, that states usually retain control of electricity transmission and distribution,
which are natural monopolies for national security reasons.

87 Nigeria’s Intended Nationally Determined Contribution, at <http://www4.unfccc.int/submis-
sions/INDC/Published%20Documents/Nigeria/1/Approved%20Nige-
ria’s%20INDC_271115.pdf> (accessed 30-11-2017).

88  See <http://www.energy.gov.ng/> (accessed 30-11-2017). Note that these documents are cur-
rently open for review and comments.

89  See <www.energy.gov.ng.> (accessed 10-7-2018).
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6  Nigeria’s NDC commitments: imperatives towards harnessing the sustainable
development benefits of the Paris Agreement

Response to climate change and emission reductions are undertaken on the basis of
equity, sustainable development and efforts to eradicate poverty, which are critical de-
velopment priorities for many developing countries. Although climate change will in-
evitably cause challenges to Nigeria’s growth, it also provides an opportunity for the
country to grow faster and cleaner and for Nigeria to develop her own capacity for
industrialisation. Furthermore, the Paris Agreement provides a strong basis for re-
sponse to climate change, and to achieve sustainable development through effective
implementation of national NDCs. However, for Nigeria to seize the opportunities in-
herent in the Paris Agreement for mitigation and adaptation to climate change and to
fulfil its commitments under the Paris Agreement, it has to address some of the legis-
lative and regulatory challenges highlighted above.

It is imperative, therefore, that the NDC strategies and goals are mainstreamed into
all national development strategies and the SDGs currently being implemented. To that
end, this chapter proffers the following recommendations:

e A legislative audit of existing laws and regulations, which will help to eradi-
cate the current overlaps and inconsistencies in the various legislations that
will invariably affect NDC implementation. A comprehensive regulatory and
institutional framework will ensure that climate change mitigation and adap-
tation strategies and policies are integrated with long-term national develop-
ment plans and policies. Coherence is necessary between the regulatory and
institutional frameworks on the ground in order to ensure that they work in
synergy in order to achieve sustainable development — a panacea to the ad-
verse effects of climate change.

e  Establish links between NDCs and domestic strategy and policy agenda. An
NDC that is strongly linked with the domestic strategy and policy agenda has
a greater chance of promoting sustainable development and meeting national
targets. This can be achieved by unpacking the NDC at sectoral levels such
that high-level policies and goals translate into actionable roadmaps among
the relevant sectors of the economy.

e Establish a strong and adequate institutional and regulatory framework that
will enhance development, coordination and implementation of climate poli-
cies and programmes nationally. Strong and independent government agen-
cies should have a key role such that they can coordinate and drive the NDC
implementation process amongst the relevant sectors of the economy. To
achieve this, Nigeria should eradicate institutional barriers and rivalry
amongst national agencies and improve coordination at the national level. The
institutional framework must ensure that key agencies or ministries work to-
gether.
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e Assess capacity building needs across government agencies and coordinate
capacity building amongst relevant ministries and agencies. Relevant minis-
tries and agencies should identify potential capacity needs. This will increase
Nigeria’s capacity to initiate and implement climate change policies and pro-
grammes and also to attract climate finance and investments. Furthermore,
the relevant ministries and agencies should raise awareness among stakehold-
ers about the benefits of the implementation of the NDCs.

o Identify mitigation potentials in key sectors of the economy. Nigeria should
invest in research and data collation on issues such as in-country analysis of
GHGs and the development of GHG inventories, an understanding of mitiga-
tion potentials in key sectors of the economy, and baseline study in order to
determine GHG projections and implement mitigation strategies.

o  Establish clear links to the 2015 SDGs. This creates an unprecedented oppor-
tunity to set a clear path for development for the next generation. Action on
climate change is essential in meeting development aims, including poverty
eradication, health, education, food and energy security. The various agree-
ments on climate change, including the Paris Agreement, and the SDGs
should be seen as complementary, with opportunities for mutual benefit in
areas such as low carbon development, climate adaptation and resilience.

7 Conclusion

The NDCs are only one of many steps on a long road to the ultimate objective of a
comprehensive climate change regime. They provide the mandate and framework for
concerted action. The challenge now is to implement the NDCs at national levels to-
wards a low carbon and climate resilient future at all levels. Good NDCs should be
ambitious; result in a transformation in carbon-intensive sectors and industries; be
transparent, so that stakeholders can track progress and ensure countries meet their
stated goals; and be equitable in order that each country does its fair share to address
climate change. For many developing countries, apart from domestic efforts discussed
in the recommendations, the successful implementation of NDCs requires continued
financial and other support from developed countries to enhance national capacity and
a successful transition to a low carbon economy.
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Chapter 4:
Bridging the gap between climate change and energy policy options:
what next for Nigeria?

Morakinyo Adedayo Ayoade

1 Introduction

The disruption of the global climatic system as a result of human developmental ac-
tivities is responsible for climate change concerns constituting a definitive issue for
the 21st century. Stakeholders as varied as international organisations, governments,
business, non-governmental organisations (NGOs) and the world’s population, are in-
terested in this complex issue. Discussions on climate change are difficult due to the
different interests of powerful stakeholders. This is particularly the case, where there
is a direct clash in policy interests such as that between climate change and the energy
sector. Policy makers are important in this context as the need to balance the interests
of competing parties at the international and domestic arena, means there is a need to
achieve a modicum of consensus say between developed country consumers and poor
developing countries.

While climate change policy is primarily driven at international level due to the
integrated nature of the global ecosystem, the centrality of nation states means that any
meaningful analysis of the topic requires national perspectives. Climate change refers
to the altered response of the climatic system to increased concentrations of green-
house gases (GHGs) in the atmosphere.! Scientific convergence, despite some skep-
tics, indicates that a notable increase in the average temperature of the Earth’s atmos-
phere, oceans and land mass will result in devastating weather pattern shifts causing
loss of biodiversity, heat waves, drought, rising sea level, human migration, decreased
agricultural yields, etc.?

Climate change policy concerns specific guidelines or strategies formulated at the
international, national, or even local level to address climate change. This can be cli-
mate mitigation focused on minimising the extent of climate change; or climate adap-
tation that tries to minimise risks posed by the consequences of climate change. Energy
policy, on the other hand, is concerned with the way and manner energy development

1 Hunter et al. (1998: 609).
2 Zaelke & Cameron (1990: 253-260).
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issues such as production, distribution and consumption are treated. It encompasses oil
and gas exploration and development, refining, renewable energy, coal and electricity.

Climate change and energy are intrinsically linked, as energy is central to the de-
velopment of modern society. Today, prosperity is based on the production and con-
sumption of large amounts of energy, which is problematic as energy accounts for
about 75% of total GHG emissions and 80% of carbon dioxide (CO2).? The threat of
climate change is addressed by an evolving and increasingly sophisticated legal archi-
tecture that is based on the UN Framework Convention on Climate Change (UNFCCC)
1992, the Kyoto Protocol 1997 and the Paris Agreement 2016. Also potentially rele-
vant are regional and sub-regional pronouncements on climate change. Interestingly,
anxiety about climate change and advocacy for action started as far back as the 1970s
and continued into the 1980s until the UNFCCC came into play.* Parallel to this are
some key energy documents such as the United Nations Sustainable Energy for All
Initiative 2012 and International Energy Charter 2015.°

Climate change imperatives directly confront the interests of developing producer
nations, particularly, those like Nigeria which is a mono-product economy that is de-
pendent on foreign sales of crude oil and gas for economic growth. A member of the
Organisation of Petroleum Exporting Countries (OPEC) since 1971, Nigeria is the
largest oil and gas producer in Africa that also controls its largest natural gas reserves.
Unfortunately, the country is experiencing problems with crude oil refining, as well as
a huge deficit in electricity production that is urgently needed for its ever-expanding
population. This is despite being richly endowed with coal and bitumen as well as
renewable energy sources like solar, wind, biomass and hydro resources.

On the face of it, there is a direct conflict between Nigeria’s economic and devel-
opment interests and the demands for climate change action mostly emanating from
the international sphere and mostly caused by industrialisation activities in developed
countries. There is thus a tension between the short-term national interest and the need
to transition to sustainable energy systems. That said, Nigeria has put in place an ex-
tensive network of energy policies potentially impacting climate change. This majorly
includes the National Energy Policy 2003, Renewable Energy Action Program
(REAP) 2006, Bio-Fuels Policy 2007 and the National Renewable Energy and Energy
Efficiency Policy (NREEEP) 2015.

The chapter adopts an analytical methodology to critically evaluate Nigeria’s re-
sponse to its international climate change obligations in the context of energy policy.®
Therefore, the chapter is arranged as follows: Part 2 provides the contextual

International Energy Agency (2018).

Ong (2010: 450-451).

Please note that the chapter will be limited to these documents and will not include all interna-
tional energy documentation.

6 Note that the focus of the chapter is on climate change and energy and no attempt will be made
to engage environmental policy or related issues.

W AW
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background linking climate change and energy; Part 3 assesses international climate
change and energy-related obligations accepted by Nigeria; while Part 4 deals with the
relationship between Nigerian energy policy and climate change. Part 5 integrates cli-
mate change and national energy policy. It is argued that there is a need to integrate
radically climate change and energy policy. It further observes that difficult decisions
have to be taken if Nigeria is to eventually transit to a low carbon economy based on
its policy choices.

2 Contextual background: linkages between climate change and energy

The issue of climate change is quite complex and controversial as there is some scien-
tific disagreement on the criteria for climate change.” According to the Intergovern-
mental Panel on Climate Change (IPCC), climate change constitutes:®

a change in the state of the climate that can be identified [e.g., by using statistical tests] by

changes in the mean and/or the variability of its properties and that persists for an extended pe-

riod, typically decades or longer.
Thus, climate change includes sporadic weather events as well as the slow rise in
global mean surface temperature.” Essentially, the IPCC’s definition refers to any
change in climate over time, whether due to natural variability or human activity.
Meanwhile, the UNFCCC defines climate change as attributes directly or indirectly
linked to human activity that alters the composition of the global atmosphere — in ad-
dition to natural climate variability — observed over comparable periods of time.'? Ac-
cording to Kerr!!, the main cause of climate change is attributable to “higher concen-
trations of greenhouse gases in the earth’s atmosphere leading to increased trapping of
infrared radiation”. Climate change thus poses a threat to sustainable development,
socio-economic development, human rights and efforts to protect the environment.'?
Major GHGs such as carbon dioxide, methane, nitrous dioxide and chlorofluorocar-
bons (CFCs) are emitted from energy generating fossil fuels. For this reason, indus-
trialised countries are alarmed at the projected upward trend in fossil energy use in
developing countries,'® despite their free use of fossil fuels to climb up the develop-
ment ladder.

7 Todorov (1986: 258-259); United Nations Framework Convention on Climate Change (1992);
Smith (2017: 22).

8 IPCC (2007).

9 Ifeanyi-Obi (2012); Smith et al. (2017: 22).

10 IPCC (2007).

11 Kerr (2002).

12 Segger (2016: 202-203).

13 Sagar (2006: 71).
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Climate change particularly engages the energy sector due to the centrality of en-
ergy as the source of problems as well as a solution.'"* Today, energy security and
climate change concerns are challenging due to existing energy systems based on fossil
fuels.!® Energy security refers to the availability of adequate, reliable and affordable
energy, which is a necessity for modern economies. Hence, the need for well-designed
energy policies capable of addressing complex issues, as national energy policies
stretch to include international treaties, legislation, regulation, guidelines etc. Further-
more, energy policies address climate change and seek to reconcile global policy ob-
jectives with domestic law and interests.'®

Fossil fuels such as oil, natural gas and coal currently dominate the global energy
mix and are responsible for about 80% of commercial energy supply.!” This is driven
by economics as fossil fuels are relatively low cost, energy dense, flexible and highly
convenient when compared with nuclear power and renewable energy resources.'® En-
ergy services underpin human activity and civilisation by fueling needs as diverse as
cooking, heating, lighting, industry, health, education, communication and transport.'’
Put simply, energy equals development as there is a correlation between GDP growth
and per-capita energy consumption.

Nigeria is influential on the global energy sector due to its status as the world’s sixth
largest crude oil exporter. Its crude oil reserves are put at 37.2 billion barrels, and
natural gas reserves are estimated at 187 trillion cubic feet.’ Notwithstanding these
energy advantages, the country contributes to climate change by flaring an estimated
2.5 million cubic feet of gas per day which is equivalent to the daily consumption of
all African countries.?! This means that over 400 million tons of carbon are vented into
the atmosphere.?? Also, its overdependence on crude oil exports has negatively im-
pacted on industrial activities and agriculture; worsening its development trajectory.
But importantly, climate change is already manifesting in the nation with intensifying
soil erosion, landslides, seasonal droughts, and excessive flooding threatening its ex-
tensive coastline.? In parts of northern Nigeria, villages have been abandoned due to

14 Beecher & Kalmbach (2012: 4).

15  Hansen (2008).

16  Farah & Rossi (2011: 232). Elements of an energy policy include the level of energy sufficiency
of the nation, the location of future energy sources, and how it will be consumed, as well as
national security and foreign policy considerations. See Hamilton (2013).

17 MacGill (2008: 86).

18  Ibid.

19 World Energy Council (2007).

20 Nwaogaidu (2013: 163).

21  Ismail & Umukoro (2012: 292).

22 Ogbodo & Stewart (2014: 17-18).

23 Akinyemi (2014: 48); National Adaptation Strategy and Plan of Action on Climate Change for
Nigeria (NASPA-CCN) (November 2011), iii-iv, at <http://csdevnet.org/wp-content/up-
loads/NATIONAL-ADAPTATION-STRATEGY-AND-PLAN-OF-ACTION.pdf> (accessed
27-12-2017).
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encroaching desertification and migration of animal herders has caused violent clashes
with farming communities throughout the country.

Interestingly, Nigeria is blessed with both conventional and non-conventional re-
newable energy sources scattered across the country. Renewable energy, in the form
of energy produced from solar, wind, sustainably managed hydro, geothermal and bi-
omass resources, is available as an alternative to fossil fuels. Hydropower generation
is vulnerable to changing weather patterns due to its sensitivity to the amount, timing
and geographical spread of rainfall.?* Such is the complexity of the climate change
debate and susceptibility to new scientific evidence that it is worthy to note that there
is some dispute on hydro and biomass as legitimate sources of renewable energy.?

Table 1: Nigeria’s energy reserves/potentials®

Resource Reserves Reserves %% Fossil
Billion toe
Crude oil 33 billion bbl 4488 31.1
Natural gas 4502.4 billion m” (159 3.859 26.7
trillion scf)
Coal & Lignite 2.7 billion tones 1.882 13.0
Tar Sands 31 billion bbl oil equiv. 4216 202
Sub-Total (Fossil Fuels) 14.445 100.0

Hydropower, large scale

10,000MW

Hydropower. small scale

734 MW

Provisional

Fuelwood

13.071.464 has (forest
land 1981)

Estimate

Animal waste

61million tones/yr

Crop Residue

83million tones/yr

Solar Radiation

3.5-7.0kWh/m’ -day

Wind

2-4 m/s (annual average)

24 Ladan (2009: 7-8).

25  Daigneau (2013); Mckie (2017).
26  Source: Renewable Energy Master Plan.
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3 International climate change and energy-related obligations
3.1  International instruments on climate change

The starting point on international action to combat climate change commenced at the
Earth Summit in Rio de Janeiro in 1992 when 154 countries joined the United Nations
Framework Convention on Climate Change (UNFCCC). This foundation treaty sets
the ground rules for inter-state cooperation. To assist easy acceptance, it does not
oblige countries to make quantitative reductions to GHG emissions, nor does it have
an enforcement mechanism. Entering into force on 21 March 1994, the key provision
of the UNFCCC is stated in Article 2 titled objectives:

The ultimate objective of this Convention and any related legal instrument that the Conference
of the Parties may adapt is to achieve, in accordance with the relevant provisions of the Conven-
tion, stabilization of greenhouse gas concentrations in the atmosphere at a level that would pre-
vent dangerous anthropogenic interference with the climate system. Such a level should be
achieved within a time frame sufficient to allow ecosystems to adapt naturally to climate change,
to ensure that food production is not threatened and to enable economic development to proceed
in a sustainable manner.
The provision evidences the need to stabilise GHGs to avoid dangerous disruption of
the climatic system within time frames that would allow for natural adaptation. This is
in line with the preamble of the UNFCCC which acknowledged that climate change
and its adverse impact are a “common concern of mankind”. Also important is the
acknowledgement that climate change action can only be effective through an interna-
tional response that integrates cooperation among all countries.

While cooperation on the part of all countries is required, there is some recognition
that a ‘one size fits all” approach will not work due to the development gap between
developed and developing countries.?” Noting that developed and developing states
have common but differentiated responsibilities and respective capabilities is a realis-
tic posture on past responsibility and actual ability to act. Thus, Annex I parties pri-
marily comprises of developed countries, while non-Annex I parties are made up of
developing nations like Nigeria. The only soft commitments in the UNFCCC are on
Annex I parties who are obliged to adapt national policies to mitigate climate change
in order to return emissions to 1990 levels. At the same time, the extent to which

27  Article 3(1) UNFCCC states that: “The parties should protect the climate system for the benefit
of present and future generations of mankind, on the basis of equity and in accordance with their
common but differentiated responsibilities and respective capabilities. Accordingly, the devel-
oped country Parties should take the lead in combating climate change and the adverse effects
thereof”. The principle is also replicated in the Kyoto Protocol. Perhaps an alternative approach
is to consider climate change from the polluter pays principle prism which will demand that
developed countries are responsible for climate change and thus should bear the costs of pre-
vention and remediation. See Maguire (2012: 109-110).

88



https://doi.org/10.5771/9783845294605
http://www.nomos-elibrary.de/agb

Bridging the gap between climate change and energy policy options: what next for Nigeria?

developing countries can meet their commitments is dependent on developed countries
financial and technical assistance.

International moves against climate change were taken further when the Kyoto Pro-
tocol was concluded on 11 December 1997. The Protocol is a global agreement con-
cluded under the terms of the UNFCCC and was the result of over two years of intense
negotiations. Unlike the UNFCCC, it establishes for the first time, binding emission
limits for developed country parties. Such parties are required to reduce their collective
GHG emissions by 5.2% compared to 1990 levels between 2008 and 2012. Nonethe-
less, the Protocol softens the impact of binding targets by allowing developed countries
access to three flexible implementation mechanisms that recognise compliance costs
in meeting emissions targets. These market-based instruments integrate private sector
and developing country participation in reducing GHG emissions. The Kyoto mecha-
nisms are: (i) emissions trading that allows a country that has higher emissions to pur-
chase the right to emit more, whilst a country with fewer emissions can trade its right
to emit to other developed countries; (ii) the Clean Development Mechanism (CDM)
allows developed countries to reduce emissions by financing emission reduction pro-
jects, e.g., planting a forest in developing states like Nigeria; and (iii) joint implemen-
tation which allows a developed country to invest in an emission reduction project in
another developed country as a means of reducing emissions.?

More recent efforts to strengthen climate action are contained in the Paris Agree-
ment of 2015. 150 heads of state and government gathered at the Conference of the
Parties (COP) 21 in Paris summoned the political will for unprecedented action. Arti-
cle 2(1)(a) of the Agreement pushes state parties to toughen the global response to
climate change by:

Holding the increase in the global average temperature to well below 2°C above pre-industrial
levels and pursuing efforts to limit the temperature increase to 1.5°C above pre-industrial levels,
recognizing that this would significantly reduce the risks and impact of climate change.
This ambitious target saw over 1,300 non-state actors such as major companies and
large cities participate in pledging to meet global emissions reductions. The Paris
Agreement represents six years of complex negotiations under the UNFCCC, with the
added pressure of trying to avoid the fate of the failed 2009 Copenhagen Conference.
Moreover, the Agreement provides for a universal and nationally driven approach that
differentiates nations on the basis of capacity and not developed or developing country.
Unlike the Kyoto Protocol, the Paris Agreement does not formulate country-specific
targets. Instead, it relies on voluntary mitigation measures and progressively ambitious
mitigation contributions. Furthermore, the Agreement puts in place an enhanced trans-
parency and accountability framework for countries in which there is frequent report-
ing on internationally agreed emission standards; progress tracking every two years to

28  Thornton & Beckwith (2004: 60-61).
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ensure countries are on course; as well as a robust expert review of progress and targets
achievements to avoid corner cutting.?

Put simply, the Paris Agreement provides a common framework that allows coun-
tries to determine their nationally determined contributions taking into account their
capacities as well as the overall goal of the agreement. This collaborative approach
seems to provide the basis for concerted long-term cooperation over climate change,
though the jury is still out.

3.1.1  United Nations Sustainable Energy for All Initiative 2012

The years 2014-2024 have been declared the Decade of Sustainable Energy for All
(SE4ALL) by the UN General Assembly in Resolution 65/151 in 2012, which cements
the importance of energy to sustainable development and climate change mitigation.
Three objectives are to be achieved by 2030: universal access to modern energy ser-
vices; doubling the improvement rate in energy efficiency, and doubling the renewable
energy share in the global energy mix.*° It recognises that mounting energy emissions
are a contributor to climate change and that the provision of cleaner and more efficient
sustainable energy is in the interest of all countries.

The SE4ALL is an initiative driven by the Office of the Secretary General of the
United Nations. Perhaps influential at best, it does not have the solidity of a global
instrument prescribing standards of behaviour to member states. Considered together
with the International Renewable Energy Agency (IRENA), an intergovernmental or-
ganisation that supports countries transiting to sustainable energy, it provides strong
policy directions that underscore the significance of sustainable development and the
push towards low carbon economic growth and prosperity. All of these have influential
overtones on 150 SE4ALL countries policymakers, including Nigeria.

3.1.2  International Energy Charter 2015

The International Energy Charter (IEC) in its preamble states that it is a political in-
tention declaration merely aimed at strengthening energy cooperation between signa-
tories and does not result in financially or legally binding obligations. This Charter,
however, sets out a framework for long-term cooperation at the regional and global

29  OPEC (2016). The Organisation of Petroleum Exporting Countries (OPEC) welcomed the Paris
Agreements in the following terms: “The world has reached a critical turning point with the
Paris Agreement. Its ratification and orderly implementation will put the entire world commu-
nity on a sustainable path that secures everyone’s future and preserves the planet for coming
generations”.

30  Sustainable Energy for All (2012).
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level for sustainable energy development, energy security and the use of energy in an
environmentally sound manner.3'

Nigeria is one of 90 signatories among other 10 African countries that seek to
strengthen and integrate regional energy markets in order to enhance global market
efficiency by providing, e.g., access to energy markets, liberalised trade under the
World Trade Organisation, investment protection, diversification of energy sources,
access to sustainable energy and energy efficiency.’? The IEC is an update of the le-
gally binding Energy Charter Treaty 1994 which promotes energy security through
open and competitive energy markets.*>* Sadly, despite an admirable bent towards en-
ergy sustainability, there is no attempt to integrate climate change, though this is now
an increasingly central part of the global policy agenda.

3.1.3  African Union climate change policy

African countries like Nigeria, through the African Union (AU), have addressed cli-
mate change in light of its transboundary nature and the vulnerability of member states.
Driving the process is the role of the AU’s Assembly of Heads of State and Govern-
ment (the Assembly) which has rightly focused on developing a common negotiation
position for its member countries. Thus, enhancing Africa’s negotiating and bargain-
ing power over the negligible power of its individual countries.

The principal strands of AU climate change policy are: (i) the Eighth AU Summit
which endorsed climate change efforts in the Climate Information for Development
Needs: An Action Plan for Africa Report 2007, which basically called on members to
integrate climate change into national development plans; (ii) the Algiers Declaration
on Climate Change 2009 that established a common African negotiation stance for the
fifteenth Conference of the Parties to the UNFCCC (COP15) — developed countries
should have mitigation commitments, while developing states mitigation actions
should be voluntary and dependent on their access to technology, finance and capacity
building; (iii) institutionalisation of climate change through the Conference of African
Heads of State and Government on Climate Change (CAHOSCC); and (iv) the Draft
AU Strategy on Climate Change 2014 that focused on the different obligations of de-
veloped and developing countries in line with the UNFCCC and Kyoto Protocol.>

The aim of the 2014 AU Strategy is to achieve climate-smart socio-economic de-
velopment on a continent populated with some of the poorest countries in the world.

31 International Energy Charter (2015), at <http://www.energycharter.org/fileadmin/Docu-
mentsMedia/Legal/IEC_EN.pdf> (accessed 24-12-2017).

32 Ibid.

33  Energy Charter Treaty (1994), at <https://energycharter.org/process/energy-charter-treaty-
1994/energy-charter-treaty/> (accessed 27-12-2017).

34  Chinwuba & Ayoade (2013: 86-87). See also Jarso (2010-2011).
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In relation to energy, the Strategy advocates that Africa must focus on increased energy
access and security, whilst at the same time, reducing emissions. Other climate change
governance activities are undertaken through the New Partnership for Africa’s Devel-
opment (NEPAD) and the African Ministerial Conference on the Environment.

3.1.4  Economic Community of West African States

The Economic Community of West African States (ECOWAS) was modelled on the
basis of the European Union and established on 28 May 1975 to coordinate and pro-
mote trade, cooperation and development in the sub-region. Even the ECOWAS re-
vised Treaty of 1993 focuses inter alia on energy cooperation as well as economic,
social and cultural activities to alleviate poverty and raise the standard of living of its
people. ECOWAS does not have a specific climate change policy, though there is a
2008 ECOWAS environmental policy. Be that as it may, the ECOWAS Lomé Decla-
ration on Climate Change and Protection of Civilians in West Africa, 2009 recom-
mends that a special fund be established to ameliorate climate change induced inputs.
Also, member states are urged to establish and promote adaptation mechanisms taking
into account regional cooperation and national expertise.>

The ECOWAS energy policy, on the other hand, can be found in diverse documents
that have sought to inter alia mainstream renewable energy and energy efficiency at
the regional level in order to harmonise the legal and regulatory architecture of its
member states. First is the ECOWAS Energy Charter Protocol, 2003, which is majorly
concerned with international cooperation for investment promotion and protection,
since it is based on the Energy Charter Treaty which it simply copies. Article 19 of the
2003 Protocol on environmental aspects does not explicitly refer to climate change,
though, it reflects the importance of environmentally compliant energy investments,
improving energy efficiency, and utilising renewable energy.3®

The ECOWAS Renewable Energy Policy 2015 tries to remove barriers to renewa-
ble energy and aims to increase the renewable energy share in the total energy mix
(large hydro inclusive) to 35% in 2020 and 48% in 2030.%7 To achieve this ambitious
target, member states, including Nigeria, are assisted in putting action plans in place
to make the goals achievable. Simultaneously, the ECOWAS Energy Efficiency Policy
provides a framework for energy efficiency investments to stimulate job creation and
socio-economic development; also doubling energy efficiency by 2020, assists energy

35  See Paragraph 19 of the Lomé Declaration on Climate Change and the Protection of Civilians
in West Africa (2009).

36 ECOWAS Energy Protocol A/P4/1/03 2003, at <http:///www.energy.gov.si/EcowasProto-
col.pdf> (accessed 24-12-2017).

37 ECOWAS Renewable Energy Policy (2015), at <http://www.ecreee.org/sites/default/files/ doc-
uments/ecowas_renewable energy policy.pdf> (accessed 26-12-2017).

92



https://doi.org/10.5771/9783845294605
http://www.nomos-elibrary.de/agb

Bridging the gap between climate change and energy policy options: what next for Nigeria?

access, energy security, and climate mitigation and adaptation.*® The document spe-
cifically mentions environmental protection and the need to reduce GHG emissions
which is assisted by the operation of the ECOWAS Centre for Renewable Energy and
Energy Efficiency (ECREEE).

4 Nigerian energy policy and climate action

Nigeria’s energy policy is based on the National Energy Policy 2003, which encapsu-
lates the entire energy landscape of the nation. The aim of the policy is to guarantee
adequate, reliable and sustainable energy supply at appropriate costs and in an envi-
ronmentally responsive manner in order to benefit the economy for national develop-
ment. Five of its six chapters are structured into energy sources, energy utilisation,
energy issues, energy financing and planning and policy implementation.>® The goal
is to optimally use energy resources for the sustainable development of the country.

The 2003 National Energy Policy (NEP) was the first governmental attempt to guide
energy policy, and there is an explicit acknowledgement that energy is critical to na-
tional development goals. The role of government and the state is to take the lead in
the energy sector in order to overcome challenges. Yet, there is a recognition that over-
dependence of oil can be overcome through aggressive research, diversification of en-
ergy resources, and human capacity development.*’ Energy policy objectives were
summed up as follows and this is fully reproduced due to its importance:*'

i.  To ensure the development of the nation’s energy resources, with diversified energy re-
sources option, for the achievement of national energy security and an efficient energy de-
livery system with an optimal energy resource mix.

ii.  To guarantee increased contribution of energy productive activities to national income.

iii. To guarantee adequate, reliable and sustainable supply of energy at appropriate costs and
in an environmentally friendly manner to the various sectors of the economy for national
development.

iv.  To guarantee an efficient and cost effective consumption pattern of energy resources.

38 ECOWAS Energy Efficiency Policy (2012), at <http://www.ecreee.org/sites/default/files/ doc-
uments/basic_page/081012-ecowas-ee-policy-final-en.pdf> (accessed 24-12-2017).

39 National Energy Policy (2003). The ability of the federal government to make policy for the
nation is derived from the Constitution of the Federal Republic of Nigeria 1999 (as amended).
In particular, Section 16, Part II of the Constitution deals with the economic objectives of the
nation and empowers the executive arm of government to make policy. Also Section 16(2)(b)
of the Constitution directs that the state has harness and distribute the material resources of the
nation for the common good. Furthermore, under the Second Schedule to the Constitution,
mines and minerals including oil fields and natural gas are reserved to the exclusive legislative
list which implies that only the National Assembly can legislate on this issue, and this also
makes it an exclusive matter of the federal government.

40  National Energy Policy (2003).

41  Ibid.
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v.  To accelerate the process of acquisition and diffusion of technology and managerial exper-
tise in the energy sector and indigenous participation in energy sector industries for stability
and self-reliance.

vi. To promote increased investments and development of the energy sector industries with
substantial private sector participation.

vii. To ensure a comprehensive, integrated and well informed energy sector plans and programs
for effective development.

viii. To foster international cooperation in energy trade and projects development in both the
African region and the world at large.

ix. To successfully use the nation’s abundant energy resources to promote international co-
operation.

This laudable set of objectives is of course reflective of the traditional approach to
energy policy, which is to essentially focus on short-term development concerns, in-
cluding the need to participate in the sector as the owner of the natural resource. Crit-
icism of the NEP might include its failure to take account of the indigenous host com-
munities that live with the consequences of oil production and development; and the
failure to differentiate between onshore and offshore oil and gas resources. Of course,
there is no mention of climate change as this was not yet a major international policy
concern. It does, however, discern the importance of international cooperation in de-
veloping energy resources.

In relation to electricity, the NEP recognised the inadequacy of supply and the fact
that the sector was then 98% owned by the Federal Government. Inadequate electricity
meant that the commercial and industrial sectors relied on polluting generators which
account for over half of consumed grid electricity. Hence, the policy advocates private
sector involvement to ensure reliable power and the need to broaden energy options
for generating power.* Its aim is to make electricity available to 75% of the populace.
Interestingly, renewable energy resources were not considered, particularly main-
stream, though there was a strategy to use renewable energy for the agricultural sec-
tor.*?

Institutional support for energy policy can be found in the Energy Commission of
Nigeria (ECN). Established by the Federal Government by Act No. 62 of 1979, as
amended by Act No. 32 of 1988 and Act No. 19 of 1989, the ECN is charged with the
strategic planning, monitoring and coordination of national energy policy. This in-
cludes policy implementation, promotion of diverse energy sources through guide-
lines, research, information dissemination, and periodic master plans. The ECN is re-
sponsible for advising the federal, state and local governments on the funding of en-
ergy research, production, etc. It also acts as the national energy data bank and liaises
with all international organisations on energy-related matters.**

42 Ibid: 36.
43 Ibid: 72.
44 Energy Commission of Nigeria (2014).
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Importantly, the NEP already outlines the key elements for the development and
application of renewable energy. This includes the promotion and use of renewable
energy to ensure decentralised energy supply, especially to rural areas; develop, pro-
mote and harness all viable renewable options into the national energy mix; discourage
the use of wood as fuel; promote efficient use of biomass energy resources; and aware-
ness to develop newly emergent sources of renewable energy by keeping abreast of
international and technological trends. The NEP was first revised and updated in 20006,
though, the latest draft revision was in 2013. The 2013 draft rightly includes an envi-
ronmental and climate change policy, energy policy issues such as bilateral, regional,
and international cooperation, local content, gender, human resources development
and training. This is in addition to policies on energy financing, planning, and policy
implementation.

Following on from the NEP, the Renewable Energy Master Plan for Nigeria
(REMP) was produced in 2006 with support from the United Nations Development
Programme (UNDP). It sought to assist Nigeria transition from a monolithic fossil-
based economy to a less carbon-intensive economy utilising gas, and with a larger role
for renewable energy. The overall objective was to provide a roadmap for national
development through accelerated development and use of renewable energy re-
sources.* In line with this, the Renewable Electricity Policy Guidelines were issued
in December 2006 to further buttress the Federal Government’s vision and policy to
derive electric power from renewable energy. Moreover, the guidelines ensure that
regulatory policy on renewable energy must be in line with Nigeria’s international ob-
ligations on climate change. Thus, as Nigeria is a signatory to the Kyoto Protocol and
eligible to participate in the Clean Development Mechanism (CDM), participation on
such climate change mitigation activities is essential and has resulted in gas utilisation
projects and even a hydropower rehabilitation project with countries like Norway, It-
aly, UK, France and Sweden.

Since socio-economic development is driven by energy, Nigerian policymakers
have long realised that development goals such as the then Millennium Development
Goals cannot be met without substantial improvement in energy supply and consump-
tion. Also, the Vision 20:2020 (2008) blueprint to propel Nigeria into the rank of the
top 20 largest economies by 2020 tacitly accepts this and seeks to increase energy
supply from 4,000 MW in 2007 to 35,000 MW in 2020. At the same time, refining
capacity should rise sharply from 445,000 bpd to 1,500,000 bpd in 2020.%¢

Vision 20:2020 envisages the usage of coal reserves estimated at 2.75 billion tones
for energy production using clean coal technology.*’ This is in addition to electric
power generation from tar sands or bitumen, hydropower, solar energy, wind power,

45  Sambo (2009: 6-8).
46  Energy Commission of Nigeria (2014: 6).
47  Ibid: 16.
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biomass and uranium. It emphasises gas more than electricity as environmentally
cleaner to oil and coal options. The added benefit would be to end gas flaring by 2008,
an objective that has not been achieved.*® Unfortunately, the vision essentially failed
at conception, and much of its commendable aims were not accomplished. Promotion
of renewable energy for environmental reasons, for instance, is in consonance with
Nigeria’s climate change obligations, though, the document does not mention climate
change.

The Nigerian Bio-Fuel Policy and Incentives 2007 is yet another attractive policy
recognition of the need to minimise fossil fuels and its related GHG emissions. The
objective of this document is to provide a beneficial environment conducive to the
development of a home-grown ethanol fuel industry, which will reduce dependence on
imported gasoline and provide sustainable jobs. To ensure this, various financial in-
centives and tax waivers have been provided for this infant industry. Despite this, the
policy has not recorded much success though biofuels can play an important role in
mitigating climate change. Notable, however, is that there is no actual mention of cli-
mate change in this important document.

Perhaps more valuable is the National Renewable Energy and Energy Efficiency
Policy (NREEEP) 2016. This policy document harmonises Nigeria’s renewable energy
and energy efficient policy with the ECOWAS Renewable Energy Policy (EREP) and
ECOWAS Energy Efficiency Policies (EEEP). Its great advantage is to provide a sys-
tem to implement the National Renewable Energy Action Plan (NREAP) and a Na-
tional Energy Efficiency Action Plan (NEEAP) to carry out Nigeria’s international
obligations.

Linked to the NEP 2003, NREEP seeks to provide, for instance, Mandatory or Vol-
untary Renewable Portfolio Standards (RPS) which determine the amount of energy
generated from renewables by a target year; Power Production Tax Credit (PPTC) to
encourage electricity producers to generate from renewable sources; Feed-in-Tariff
(FIT) offering a favorable pricing structure for renewable; Public Benefits Fund (PBF)
that allows a tariff percentage to support on and off-grid renewable energy projects;
and the provision of generous tax holidays, capital grants and other incentives.*’ Be-
hind this is the desire that renewable energy constitutes about 20% of total energy
supply in the long term, whilst there will be reliable electricity in the near term to meet
the aims of Vision 20:2020.%° Again, in this document, there is no mention of climate

48  Ibid: 19.

49  National Renewable Energy and Energy Efficiency Policy (2015). It is interesting that the Min-
istry of Power, and not the Energy Commission of Nigeria developed this policy. Other inter-
esting aspects of the policy include that it allows for the active participation of states, local
governments, and NGOs in renewable energy and energy efficiency matters. In addition, it pro-
vides for a monitoring and evaluation watchdog group under the control of the Minister of
Power. The latter is supposed to tackle the notorious deficiency of government in implementing
and enforcing its own rules.

50 National Renewable Energy and Energy Efficiency Policy (2015).
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change implications of the policy, though its overall purpose does fit into a climate
mitigation agenda.

This section is devoted to the latest policy documents governing the petroleum and
natural gas sectors. The National Petroleum Policy (NPP), 2017 and Natural Gas Pol-
icy (NGP), 2017 are rather important as they represent the latest thinking of policy-
makers and their being written at a period in which climate change is at the top of the
regulatory agenda around the world. The central objective of the NPP is to maximise
hydrocarbon production for national economic growth so that the sector is much more
than a provider of foreign exchange. For the NGP, its purpose is to centralise the role
of natural gas in the national industrial economy and at the same time capture interna-
tional markets. Despite the attractive roadmap and action plans provided in both doc-
uments, there is still a significant failure to take climate change into account as there
is barely any mention of this important issue. This is particularly regrettable bearing
in mind the link between gas and electricity generation.

The Nigerian electricity sector is underpinned by the National Electric Power Policy
(NEPP) 2001, which was developed by the Electric Power Reform Implementation
Committee which provided for the privatisation of the electricity sector, establishment
of an independent regulator, and wholesale market trading structures.’! This was sup-
ported by the Electric Power Sector Reform Act (ESPRA) passed by the National As-
sembly in 2005. ESPRA is primarily concerned with licensing and regulation and does
not particularly concern itself with the link between energy policy and climate change.
For instance, the regulator, the Nigerian Electricity Regulatory Commission’s (NERC)
job is focused on general regulation, and there is neither mention of renewable energy
nor climate change as areas of interest.>

Despite the number of policy options available to the Nigerian government, it is
clear that much of the policies cannot be regarded as successful, particularly as regards
climate change obligations. While some of the documents nod towards the need to take
climate change into account, there is no instrument that gives policy priority or prom-
inence to climate change; take for instance, the failure to end gas flaring and the moves
towards coal use in the Vision 20:2020, which is perhaps indicative of the general
lapses in extant policies from the climate change perspective.

From the above, it could be rightly surmised that the Nigerian state is publically
committed to combating climate change. While the UNFCCC, the Kyoto Protocol and
the Paris Agreement have been ratified, there has been no attempt to domesticate the
agreements into national law for implementation and enforcement. Under Section 12
of the 1999 Constitution, an act of the National Assembly is essential to treaty imple-
mentation and application. However, the National Environmental Standards and Reg-
ulations Enforcement Agency (NESREA) does have the statutory responsibility of

51  Maduekwe (2011).
52 Section 32 of the Electric Power Sector Reform Act, 2005.

97



https://doi.org/10.5771/9783845294605
http://www.nomos-elibrary.de/agb

Morakinyo Adedayo Ayoade

enforcing international agreements, protocols, treaties and conventions on the environ-
ment including climate change.

Furthermore, the Nigerian government has put in place a National Policy on Climate
Change and Response Strategy (NCC-RC) and National Adaptation Strategy and Plan
of Action on Climate Change for Nigeria (NASPA-CCN) 2011.5* These documents
are reactive to climate change, but neither focused on energy issues nor on sustainable
energy. All the same, NASPA-CNN provides specific strategies for the energy sector,
and this includes measures on higher specifications and construction of energy infra-
structure; risk assessments to increase energy sector resilience; develop secure energy
backup mechanisms; and expand sustainable energy sources.**

5  Integrating climate change and national energy policy options

The central role of energy to development is incontrovertible, as earlier discussed. In
Nigeria, the Federal Government has the overall responsibility for formulating, enact-
ing and also enforcing all climate change and energy policies. Turning to the issue of
climate change, the inspiration is external and arrived in the form of climate change
obligations freely entered into by the Nigerian state. This extends from the UNFCCC
to the Kyoto Protocol and now the Paris Agreement.

As also noted, energy policy is rather fragmented, though the principal instrument
is the National Energy Policy, 2003 which tries to encompass every component of the
fossil and renewable energy options available to policymakers. Despite the huge im-
portance of energy policy to Nigeria, an outdated instrument is in place, as even the
most up-to-date revised draft of 2013 does not seem particularly reflective of climate
change. Supporting instruments such as the Renewable Energy Master Plan for Nige-
ria, the Renewable Electricity Policy Guidelines 2006, Vision 20:2020, and most re-
cently, the National Renewable Energy and Energy Efficiency Policy 2016 derived
from ECOWAS, do unveil a rough strategy pointing towards sustainable energy.

In sum, Nigeria’s energy policy consists of domestic and transnational elements that
perhaps coexist uncomfortably. This is due to the central dilemma facing policymakers
all over the world, though it is particularly sharp for energy-producing developing
countries. Fossil fuels (oil, natural gas and coal) are the traditional tools for industrial,
economic development and national prosperity. Not only can such countries not sell
on such products, but indeed it cannot be freely utilised domestically. Evidently, there
is a need for robust policy imperatives that will enable a sustainable energy transition.

53  National Adaptation Strategy and Plan of Action on Climate Change for Nigeria (2011), at
<http://csdevnet.org/wp-content/uploads/NATIONAL-ADAPTATION-STRATEGY-AND-
PLAN-OF-ACTION.pdf> (accessed 25-12-2017).

54  National Adaptation Strategy and Plan of Action on Climate Change for Nigeria (2011).
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On the one hand, the international global agenda has instituted and promoted climate
change mitigation and adaptation as a crucial policy goal to save the planet from seri-
ous global warming ramifications. Against this, economic self-interest and existing
energy policies are directed towards carbon-intensive activities as shown in the Natural
Gas and Petroleum Policies of 2017. Perhaps more serious is the argument that rich
developed countries are yet to definitively prove that a low carbon economy is not only
possible but that it is compatible with socio-economic prosperity.

Notwithstanding these difficulties, mainstreaming of climate change policy is
slowly emerging with the 2012 Nigerian Federal Executive Council (FEC) adoption
of the National Policy on Climate Change and Response Strategy (NASPA-CCN) as
the key document for implementing climate action. The FEC which is the highest rank-
ing executive body in the nation has provided backing for its key objective which is to
promote low carbon, sustainable high economic growth to build climate change resil-
ience. Interestingly, the document was developed by the Nigerian government and
civil society organisations. Of course, stakeholders’ participation increases policy
credibility and adds to potential regulatory success.

Undoubtedly, there is clearly a sufficient number of policies governing climate
change and energy in Nigeria. Yet there remains a gap between the two concepts which
undermines their viability and effectiveness. One would, thus, posit that there is an
urgent need to integrate climate change and energy policy into one integrated policy.
The existing approach where they are treated separately allows for policy contradiction
and is not sustainable in the long term. This would mean a substantial overhaul of
extant climate change and energy policies through a stakeholders meeting that will
incorporate government, sectoral experts, NGOs and civil society. However, transpar-
ent and accountable the process to develop an integrated climate change and energy
policy may be, there might not be much actual change unless the policy is reinforced
through legislation. Policy provides guidance, while implementation, compliance and
enforcement benefit from the imperatives of statutory enactment. With regard to cli-
mate change in Nigeria, for instance, there is no climate change law in place, though,
the federal legislative arm, the National Assembly, has over the years introduced bills
on climate change that would, if signed into law, begin the process of mainstreaming
climate change adaptation and mitigation action.

In relation to renewable energy policy which is scattered into diverse documents
such as the 2001 National Electric Power Policy and the National Renewable Energy
and Energy Efficiency Policy 2016, there is a need for policy integration with climate
change and legislative enactment. At present, countries like China and India have
sought to provide legislative backing for renewable energy through China’s Renewa-
ble Energy Law of 2005 and India’s draft National Renewable Energy Act, 2015.5
However, we argue beyond the narrow confines of renewable energy law, for the need

55 Ogbodo & Stewart (2014: 17-18).
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to put in place a Nigerian Climate Change and Energy Policy as well as National Cli-
mate Change and Energy Act. The proposed integrated policy and statute will bridge
the policy gap between climate change and the energy sector, and provide the legisla-
tive architecture for the transit to a low carbon economy. Both policy and law should
make it clear that the dangers emanating from climate change shifts and Nigeria’s in-
ternational commitments to tackle climate change are the basis for the new approach.
The new instruments will encompass, among others: fossil fuel developments and tar-
get dates for leaving resources in the ground; financial incentives driven investments
in renewable energy and low carbon sources; significant reduction in GHG emissions;
and increased improvements in energy efficiency.

Furthermore, there is the need for a robust institutional governance infrastructure to
ensure proper implementation and compliance. Nigeria’s experience in the energy sec-
tor, and indeed other sectors of the economy, unveils myriad laws but rather poor com-
pliance and enforcement. Such lacunae cannot be permitted in this sensitive arena as
the proposed changes have fundamental and profound implications for the national
economy and well-being of Nigerians. Although institutions such as the National Cli-
mate Change Trust Fund, the Department of Climate Change in the Federal Ministry
of the Environment and the Energy Commission of Nigeria already have specific man-
dates, there is a need to merge all the relevant extant bodies to create a Climate Change
and Energy Agency or government department to ensure a smooth transit to a low
carbon future.

6 Conclusion

The global agenda on climate change is increasingly cohesive and dominant as every
nation now has to take cognisance of the transformation of international commitments
into targets and goals within domestic legal frameworks. Starting from the ‘soft” ap-
proach of the UNFCCC, there is a gradual hardening of climate change policy as it
transits from the Kyoto Protocol to the much more rigorous Paris Agreement which
requires state parties including Nigeria to limit surface temperature rise to less than
2°C. On the face of it, international consensus even when the AU and ECOWAS are
included, is seemingly gathering momentum.

The transnational approach to energy policy may be regarded as more nebulous to
some extent. This is the case where one considers the UN driven SE4ALL and Inter-
national Energy Charter, which are soft law and with debatable prospects of becoming
hard law. Perhaps this criticism is not justified as the history of energy operations is
soaked in state sovereignty and nationalism. Also, the difficulty of reaching consensus
among a wide range of countries with diverse development and aspirations means that
an initial soft law approach is inevitable for a developing international energy policy.
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One reasonably common thread is the need for international cooperation and invest-
ment. This view is similarly replicated in the ECOWAS Energy Charter Protocol.

At the national level, substantial government policies already exist in the National
Policy on Climate Change and Response Strategy, 2012 and the National Energy Pol-
icy, 2003. These principal instruments are supported by policies as diverse as the Re-
newable Energy Master Plan, Renewable Electricity Policy Guidelines, and the Na-
tional Renewable Energy and Energy Efficiency Policy. Also commendable is the con-
crete support of ECOWAS instruments and institutions which is recognition that there
is a global approach to solutions.

The main problem with this large network of policies and even the few laws is that
they are essentially parallel to each other. While there is minor recognition of climate
change in some energy policy instruments, there is no strategy to centralise climate
change as a fundamental aspect of energy governance. The suggestion in this chapter
is the need to bridge the gap by integrating climate change and energy into a holistic
document. The view is that only a tripartite Nigeria Climate Change and Energy Pol-
icy, a National Climate Change and Energy Act and a Climate Change and Energy
Agency will provide the building blocks for sustainable clean energy. This radical in-
tegration of climate change and energy policy and law is not without substantial chal-
lenges. Undoubtedly, there will have to be substantial political will on the part of the
Nigerian government, which must be accompanied by the backing of stakeholders,
especially, the business and industrial sector, civil society and the general public.
Whatever the case, the writing is now on the wall as the transformation of climate
change and energy at the international, regional and national level becomes a reality.
This informs the need for Nigerian policymakers to be proactive in planning the
county’s transition to a sustainable low carbon future.
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Chapter 5:

Climate change, human security and the humanitarian crisis in the
Lake Chad Basin region: selected legal and developmental aspects
with a special focus on water governance

Oliver C. Ruppel & Mark B. Funteh

1 Introduction

Since independence from either the French or the English in the early 1960s, the coun-
tries of the Lake Chad Basin (LCB) region, with a longstanding history of violent con-
flict, have been plagued by serious humanitarian crises. This is inter alia due to com-
plex political instability, weak economic and social policies, which have prolonged the
national and international conflicts. Low levels of economic development vary be-
tween riparian nation states, poor education systems, widespread illiteracy, sharp gen-
der disparities, high health risks, water and food insecurity are marks of the crisis-
stricken region. The LCB area represents the poorest, most marginalised and neglected
part of each respective country, with poor provision of basic infrastructure and social
services; a situation that disfavours various aspects of human security. Nigeria has
been hit by successive incidents of unrest, including coup d’états, civil wars and the
recent rise of the Islamist extremist group Boko Haram, founded in 2002, that has ter-
rorised the entire region. Chad has for a long time experienced a seemingly endless
crisis of civil war since 1963. As an enclave country, it has often been exposed to
threats of attacks, human trafficking and armed conflict from Libya, Darfur (South
Sudan) and the Central African Republic. Being part of the route that migrants take to
reach Europe, the Chadian desert supports the migrations of young people fleeing the
unbearable situations of their origins. Niger, ranking second lowest in the world on the
Human Development Index!, suffers from continual structural calamities, weak sec-
toral policies and low levels of investment and development aid, as well as an influx
of refugees from Mali and Nigeria. Meanwhile, Cameroon — despite its development
deficits — has since 1967 borne the burden of huge refugee inflows from many neigh-
bouring states. Following huge crop damage by locust swarms; the stagnation or de-
cline of crop production, fishing and animal husbandry activities; the constant mobility
of people; a sustained crime wave; and health, food and price insecurity despite

1 UNDP (2016). The Central African Republic ranks lowest in the world.
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international and national efforts, research worldwide seeks a new understanding of
the persistence of the humanitarian crises in the region.

Lake Chad is an international shallow fresh-water lake, which has receded signifi-
cantly over the past decades due to overuse, poor management practices and expanding
desertification. The LCB is located between Latitude 6° and 24° N and Longitude 7°
and 24 E°. Covering 2,434,000 km?, which is an estimated 8% of the total African
surface area, the Basin is shared by the riparian countries of Chad (45%), Niger (28%),
the Central African Republic (CAR) (9%), Nigeria (7%), Algeria (4%), Sudan (4%),
Cameroon (2%) and Libya (0.5%).2 However, only four of these are in direct contact
with the lake, namely Cameroon, Chad, Niger and Nigeria.

Chad and Niger are the countries with the largest shared territory, but three-quarters
of the lake water come from the CAR and Cameroon. More than 70 ethnic groups and
a total population of about 38 million form the predominantly rural population around
Lake Chad, most of which depend on the region’s natural resources for their liveli-
hoods.> The Human Development Indices (HDI) — a summary measure of average
achievement in key dimensions of human development: a long and healthy life, being
knowledgeable and have a decent standard of living — in the region are among the
lowest in the world.*

According to the United Nations, the long-running violence and military counter-
offensives have affected 21 million people across the LCB and left nearly half of the
region’s population — 9.2 million people — in critical need of aid.’> Chad, Niger and
Nigeria have experienced periods of military rule. Chad and Nigerian politics are
shaped by oil exploration. Transitions from military rule to democracy have occurred
in Niger and Nigeria.® The LCB is conflict dense. Attacks have taken place in northern
Cameroon since March 2014 and in southern Niger and western Chad since early 2015.
Fighters move freely across national borders. They have some level of support from
certain local populations in all four countries although there is also much anger di-
rected against them due to continuing tactics of committing attacks against civilians.”
Cameroon has seen a recent escalation of conflict and violence in its northeast and
southwest regions, marked by violence against Anglophone activists by security
forces,® bomb blasts and the proclamation of the independence of Ambazonia by se-
cessionist groups.’

2 Odada et al. (2006: 1).

3 With further references see Nagarajan et al. (2018).
4 UNDP (2016); and Nett & Riittinger (2016).

5 UNOCHA (2016).

6 Nagarajan et al. (2018: 9).

7 Ibid: 13.

8 Ruppel & Stell (2017).

9 ICG (2017).
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In Chad, already hosting hundreds of thousands of refugees from conflicts in neigh-
bouring Sudan and the CAR, clashes between settled farmers and nomads over land
use rights and access to water occur frequently in the north. Niger, with a history of
conflict between the state and some of its Tuareg communities, has also, due to its
geographical location, felt the spill-over of conflict from neighbours Mali and Libya
as well as Nigeria. New sites of conflict have manifested in Nigeria since its 2015
elections around the pro-secessionist mobilisation by and state reaction to the Indige-
nous Peoples of Biafra (IPOB) in the southeast and tensions around the killing of over
300 unarmed members of the Islamic Movement of Nigeria (IMN), a Shiite group, by
the military, detention of their leader and protests ending in violence which add to pre-
existing conflict around oil extraction in the Niger Delta, rural banditry and inter-com-
munal violence.'”

While the peoples of Niger and Chad are predominantly Muslim, Cameroon has a
Christian majority with a significant Muslim minority and Nigeria roughly equal num-
bers of Christians and Muslims.!! The role played by ethnic heterogeneity in local re-
source conflicts in the LCB region contributes to its population dynamics. The ethnic
composition remains a crucial factor for mobilisation, turning the protest into collec-
tive violence triggered by language and religious loyalties. In trying to make a living
through the exploitation of scarce water and land resources, the multi-ethnic groups
have often engaged in interethnic and sectoral conflicts.'?> One particular instance is
the recurrent deadly clashes between the Shuwa Arabs from the east of Lake Chad and
the Fulani pastoralists from the south-west, over the limited fishing and animal hus-
bandry opportunities at the southern pool of the Basin.'?

As 0of 2016, over 30 million people inhabited the LCB.'* This rapidly growing pop-
ulation — with an average growth rate of 2.6% — is ethnically highly heterogeneous,
with over 70 groups who are Christian, Muslim and Animist by faith. The main groups
are Kanuri, Maba, Buduma, Hausa, Kanembu, Kotoko, Bagger, Haddad, Kuri, Fulani,
Massa, Mundang and Manga, and they often straddle the region’s international bor-
ders, with the largest cities being Kano and Maiduguri in Nigeria, Maroua in Came-
roon, N’Djamena in Chad and Diffa in Niger.!’

10 Nagarajan et al. (2018: 17).

11 Ibid: 12.

12 Le Barbe & Lebel (1997).

13 Odada et al. (2006).

14 Cf. <https://www.gwp.org/en/WACDEP/IMPLEMENTATION/Where/Lake-Chad/> (ac-
cessed 18-5-2018).

15  Okpara et al. (2015: 2).
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2 Diverse climate

The LCB region is located in the Sahel at the southernmost edge of the Sahara, but the
lake itself'is largely fed by precipitation further south in the humid tropics. This unique
geography has created an oasis in an otherwise largely arid region. The LCB features
strong diversity in climate, from the desert in the north to humid tropics in the south.'
According to the Intergovernmental Panel on Climate Change (IPCC), the Sahel is the
world’s region with the most substantial and sustained decline in rainfall recorded, and
climatic conditions are expected to deteriorate further.!” Temperatures are projected to
increase, and if the shrinking of Lake Chad continues at the current pace, the lake could
completely disappear within the next 20 years.'®

While the LCB region is generally and historically subjected to intense drought
events, water scarcity is increasingly associated with the myriad of socio-economic
and livelihood shifts around the lake, for which climate variability acts as an amplifier.
Both overexploitation and climate change have the potential to contribute to increased
conflicts over the distribution of natural resources. "

Depending on precipitation rates, which vary from an average of 1,400 mm/year in
the south to 10 mm/year in the north, four climatic zones may be identified in the LCB,
namely: the humid zone in the Basin’s southern part (the territory of Cameroon and
CAR); the dry sub-humid zone (the territory of CAR and Chad); the semi-arid zone in
the central part of the Basin (the territory of Nigeria, Chad and Niger); and the northern
arid and hyper-arid zone (territory of Niger and Chad). The northern half of the Basin
is desert, containing the Tenere desert. Erg of Bilma and Djurab lying south of that
comprises the Sahel zone, which is dry savanna and thorny shrub savanna. The main
rivers are skirted by riparian forests, flooding savannas and wetland areas. In the far
south, there are dry forests.?’

Lake Chad constantly changes in response to variations in temperature and rainfall.
A variety of ecological zones surround the lake, including deserts, forests, wetlands,
savannas and mountains.?' Three main drainage systems supply its water, namely the
Chari-Logone River (in the CAR), the Komadugu-Yobe River (in Nigeria) and the
Yedsaram/Ngadda River (in Cameroon). Lake Chad is, in fact, a tropical lake with
associated wetlands. It has a northern and a southern basin of roughly the same size,
which are separated by a sand barrier, referred to as the Great Barrier. It is very shallow
with a general depth of less than four metres. The main rivers feeding the lake flow

16  Nagarajan et al. (2018).

17 Niang & Ruppel (2014: 1209).

18  See Nett & Riittinger (2016: 13) with further references.
19 Niang & Ruppel (2014).

20 FAO (2009: 2).

21 Ovie & Emma (2011); Sullivan & Rohde (2002).
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into its southern basin. When the water level is too low, the Great Barrier prevents
water from flowing to the northern basin, causing that segment of the lake to dry up.?
3 Livelihood and sustainability

The LCB supports the human population, as well as millions of wildlife that include
birds, mammals, reptiles and amphibians. There are populations of elephants, giraffes
and lions. The local economy in the upper part of the catchment area is based on fish-
ing, agriculture and pastoralism. Agriculture is primarily undertaken in rain-fed areas
in the south and flooded areas. Hydrological and biophysical changes resulting from
natural climatic variability and various human activities threaten the entire LCB, but
the lake itself and the natural resources and ecosystem services are used by communi-
ties to pursue their livelihoods.?

Livelihoods are sustained by activities dear to the peoples’ hearts. The main activi-
ties in the LCB are economic and include farming, herding and fishing, as mentioned
earlier. At least 40% of the rural population of the Basin lives in poverty and routinely
faces chronic food shortages.?* Crop production based on rain is possible only in the
southern belt, as highlighted earlier. Flood recession agriculture is practised around
the LCB and in the riverine wetlands. Nomadic herders migrate with their animals into
the grasslands of the northern part of the Basin for a few weeks during each short rainy
season, where their livestock intensively graze the highly nutritious grasses. When the
dry season starts, the herders move back south, either to grazing lands around the lakes
and floodplains or the savannas further to the south. Livestock rearing is, in fact, most
well developed in the northern section of the Basin,?> while farming activities can be
traced mostly on the edges of Lake Chad and in the south of the Basin.

All the LCB countries have alarming levels of hunger, with some witnessing ex-
treme levels. The Global Hunger Index (GHI) is a multidimensional statistical tool that
describes the state of hunger in different countries. The GHI value for Chad is over 30
and is between 20 and 29.9 for the other basin countries.?® With poverty conspicuous
throughout the Basin, many young people seek to flee the region or join armed groups
leading to increased social unrest. It is expected that this will worsen in the coming
years, as the security and economic situations have reached a critical point, demo-
graphic growth is large, and climate change is negatively affecting agriculture. Fur-
thermore, with increasing environmental challenges, multi-activity has become com-
mon as individuals engage in several livelihood activities from fishing, livestock

22 McMichael et al. (2003).

23 UNEP (2004).

24 FAO (2017).

25 FAO (1983).

26  Cf. <http://www.globalhungerindex.org/pdf/en/2017.pdf> (accessed 18-5-2018).
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rearing, agricultural, trading and handicraft making to secure revenue to sustain their
livelihoods.?’
4 Hydrological and biophysical changes

The LCB area has experienced serious hydrological and biophysical changes caused
by climatic variability and various human activities. These threaten the entire LCB,
the lake itself and the ecosystem and natural resources used by communities to pursue
their livelihoods.?® The depletion of soil fertility and freshwater supplies and the mis-
management of water catchment basins as a consequence of excessive deforestation
have also contributed to encroachment by the Sahara Desert. The climatic changes
have imposed on the region high temperatures, strong winds, high evapotranspiration
(estimated at 2,200 mm/annum) and fluctuating rainfall patterns.?’ Annual rainfall var-
ies spatially from nearly 1,400 mm along the southern pools to less than 150 mm near
the northern end.*® In fact, a short rainy season (June, July, August and September)
and a longer dry spell are pronounced characteristics of spatial-temporal distribution
of rainfall in the LCB.*!

Because of the strategic location of the Basin, in a climatic transition zone, regions
at the south of the lake tend to experience more rainfall than those at the north of the
lake. The mean monthly rainfall for eight stations within the LCB area that are located
in the southern parts of the Basin shows that distribution is common in tropical rainfall
regions. Here, rainfall occurs from April to early November. The northern portion,
however, only experiences (often very light) rainfall for a shorter period in July, Au-
gust and September. What this means is that the level and size of Lake Chad depend
on precipitation in the southern parts and how much of the run-off is transferred
through the floodplains of the Basin to the lake.*

The distribution of surface water bodies has a high correlation with rainfall distri-
bution. The southern parts have a few perennial rivers that act as lifelines to agricul-
tural activities and human needs, while the north-east and north-west regions are char-
acterised by intermittent water bodies that have low seasonal flow and dry up quickly
at the onset of drought.>

Studies concerning mild and prolonged drought years in northern Cameroon show
that the riverbeds of these intermittent streams are desiccated, primarily as a result of
substantial water abstraction for irrigation and nomadic pasturing.>

27  Mekonnen (2016).

28 Niang & Ruppel (2014); and UNEP (2004).

29  FAO (2009: 33).

30 Odada et al. (2006).

31  Coe & Foley (2001); Nicholson, Yin & Ba (2000); and Caminade & Terray (2010).
32 Charney (1975: 193-202).

33 Okonkwo & Demoz (2013).

34  Lienou et al. (2005).
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The distribution of decadal monthly rainfall and temperatures suggests that there is
a relationship between high temperature and low rainfall. Increased temperature lead-
ing to increased evapotranspiration is associated with increased drought.’® Peak rain-
fall in August corresponds to the northward movement of the intertropical convergence
zone (ITCZ).3® Consequently, the history of drought in the Basin is defined by its
changing rainfall patterns.’’

From the middle of the 1960s, rainfall started to drop intermittently until the
droughts of 1972-1975, which coincided with the shrinking of the Basin surface water
level to 10,700 km? from its initial level of 25,000 km? in 1963.3% Another drought,
which occurred in 1982-1985, resulted in a drop in water levels in the LCB to 1,410
km?2,* the lowest basin surface level recorded over the past 100 years. This is evident
in many river beds. Lake Chad was identified as one of the lakes at greatest risk of
socio-political stress.*’ Over 13 years since this observation, the state of the lake’s
Basin has worsened in as much as it has shrunk by over 90% compared with its size
(25,000 km?) in the 1960s.4! Lake Chad was vastly bigger (up to 400,000 km?) several
thousands of years ago than it was in the 1960s when it was known as Lake Mega-
chad.*? For the entire 20th century, the lake was at its highest level between 1960 and
1963.4

Furthermore, stream flow modification and water diversion, associated with the
construction of large irrigation and water development projects along the Chari-Lo-
gone River and Kamadugu-Yobe River, are also identified as contributing to the
shrinkage of the Basin over the period 1970-2013.* The construction (between 1979
and 1990) of the Yaguou-Tekele Dyke and Maga Dam beside the Chari-Logone River
in Chad, and a series of other dams, such as the Alau Dam, Tiga Dam, and the Yeders
Dam at the Nigerian end of the Kamadugu-Yobe River, has had a great impact on the
lake’s waters.*> Between 1970 and 1990, the average water discharge from the Chari-
Logone River to the Basin was 55% of the average of the period 1950 to 1970.#

It is estimated that about one-third of the water flow (since the 1980s) is diverted
from the Chari-Logone River in the CAR before it reaches the LCB.*” Water diversion

35 Daietal. (2004).

36 Lélé & Lamb (2010).

37  Malo & Nicholson (1990).
38  Okpara et al. (2015: 7).
39  GIWA (2004).

40 Wolfetal. (2003).

41  Gaoetal. (2011).

42 Drake & Bristow (20006).
43 USGS (2014).

44 Ibid.

45  Onuoha (2008).

46  Olivry et al. (1996).

47  Glantz (2004).
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for irrigation and hydropower generation increased greatly between 1981 and 1990.4
About 50% of the depletion in the lake’s size since the late 1970s to 2000 was at-
tributed to unsustainable water diversion and use for human activities, but recently
arguments attributing water shortage to evaporation due to global warming are grow-
ing more popular.*’

Consequently, the current state of the lake is one of acute water shortage. In 2000,
the water supply was less than 500 m® per person per year.>® This has not changed to
date though the population has continued to increase. A change from cultivation of low
water intensity food crops (such as wheat) to high water intensity food crops (such as
rice) has added to water scarcity.®!

Reduced water levels have caused increased alkalinity, increased anoxic conditions
and worsened the effects of eutrophication.>? Because the lake region is generally and
historically subjected to intense drought events, water scarcity is increasingly associ-
ated with the myriad of socio-economic and livelihood shifts around the lake, for
which climate variability acts as an amplifier. This has had a direct effect on food
yields and famine in the area.

Relying on ecosystem health, subsistence farmers, fisherfolk and pastoralists suffer
from accentuated unpredictability and relative decline in rainfall levels. In this dry
region, even a one-degree global temperature rise contributes significantly to the de-
cline of the lake, which equates to the destruction of people’s vital resources and live-
lihoods. Accordingly, drastic consequences of global climate change fall on those
whose activities have contributed the least emissions. With desertification erasing
some fishing areas over time, shrinking the lake to reveal more land for cultivation,
combined with the reduction of fish stocks from overfishing and as a consequence of
the lake’s recession, many fishermen have given up fishing to begin farming.

Household groups have switched livelihood strategies as the demand for water and
water scarcity have simultaneously increased. These chain reactions have often height-
ened competition between farmers and other livelihoods. Impacts on income, food and
nutrition security, labour generation and poverty alleviation are clear as climate-related
water stress, and shortages exacerbate community vulnerabilities. Relying on increas-
ingly exhaustive coping strategies and social networks to meet food security needs,
people have moved around the Basin and diversified livelihood activities and adopted
more drastic behaviours. As a result, the resilience of the socio-ecological system of
the region is threatened as resources become more intensely used and depleted.

Reduced rainfall and streamflow modification reduce fishing grounds and modify
habitats, which translate to declining fish catch and trade, lowered income,

48  GIWA (2004).

49  Coe & Foley (2001).
50  Henninger et al. (2000).
51 Odada et al. (2006).

52 Ovie & Emma (2011).
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unemployment and increased poverty, and, ultimately, food and nutrition insecurity.
For 40 years the only water in the lake has been found at its deepest point, namely the
southern pool and to a certain extent in the marshes, in spite of high flow rates occur-
ring elsewhere. The relative flatness of the terrain means that variations of a few cen-
timetres flood the islands, as happened in 2012, or result in the lake shoreline receding
by several kilometres. Such variations have not, however, been beneficial to fish re-
production, forcing fishermen to diversify their activities and move into farming, ow-
ing to the uncertainty and insecurity caused by the varying water levels of the lake.>
The species of fish currently caught by fishermen, although once plentiful and varied,
are struggling to survive the onslaught of overfishing and the drop in water levels
caused by the variable climate. The reduced water levels have not only led to decreased
fish catches but have also increased the productive capital expenditure of fishers, es-
pecially for hitherto near-shore fishers. Changes in fish distributions and productivity
not only increase productive capital considerably but also inflate the cost of fish.

In the same vein, the lake’s fishing communities have had to move in response to
declining fishing grounds caused by a gradual but steady decline in water area.>* Fur-
thermore, the siltation of water bodies and watercourses, the proliferation of invasive
aquatic plants, premature dewatering, the reduced biodiversity, increasing water pol-
lution, and harmful fishing practices have not helped the fishing environment, as there
has been a serious decline in fish production over several decades and the disappear-
ance of once-common species. This has also affected the livestock herders and pastor-
alists. Livelihood patterns have shifted in large part owing to growing water shortages
in the Basin. For example, decreased grazing land for animals has led herders to shift
from rearing grazing animals (cattle and camels) to browsing animals (sheep and
goats),’ which has led to an increased removal of vegetation cover.’® Moreover, water
shortage has initiated shifts in livelihood patterns.’” This, in turn, has led to increased
removal of vegetation cover.”® A declining annual fish catch (for example, the annual
fish catch from the lake’s fisheries decreased from 141,000 tonnes in the early 1970s
to 70,000 tonnes in 2002) explains that fishers engaged in small-scale open water fish-
eries have had to switch to swamp and floodplain fisheries.*® This required a change
in fishing gear, from open water gear to specialised passive gears such as gill nets,
cane traps and hooks. Because of reduced fishing areas, large-scale fishers have had to
invest in bigger and safer boats to enable them to travel longer distances to access the

53 Cf. <http://www.cblt.org/sites/default/files/download_documents/report on_the state of
the lake chad basin_ecosystem.pdf> (accessed 18-5-2018).

54 Ovie & Emma (2011).

55 Onuoha (2008).

56  USGS (2014); and Herrmann et al. (2005: 394).

57  Living Waters (2003).

58 USGS (2014).

59  Cf. <http://www.cblt.org/sites/default/files/download _documents/report on the state of
the lake chad basin_ecosystem.pdf> (accessed 18-5-2018).
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open waters of the lake to catch species of higher value, as indicated earlier. Only the
wealthy fishing households can make these adjustments, while the poor become poorer
and remain more exposed to the exploits of terrorists in the region.*

5 Human security, conflict and migration

Adverse climatic events not only deepen poverty vulnerability but also have an impact
on all aspects of human security, either directly or indirectly. Issues that potentially
interrelate between climate change and human security include water stress, land use,
food security, health security, environmentally induced migration and violent con-
flict.°! Both overexploitation and climate change will continue to contribute to in-
creased conflicts over the distribution of natural resources.®?

Although violent conflict and migration are caused by different interacting factors,
including social, demographic and economic drivers, it may be observed that migration
and violent conflict in the LCB are also sensitive to the impacts of climate change. In
fact, climate change has the potential to act as a risk multiplier threatening the stability
of states and societies.®> Examples of climate change impacts closely related to migra-
tion are floods and droughts exacerbated by climate change, which have resulted in an
increased rural-urban migration. The nexus between climate change and violent con-
flict on the African continent has become the focus of a growing body of research in
recent years. Mechanisms linking climate change to violent conflict include worsening
livelihood conditions; migration and changing pastoral mobility patterns; tactical con-
siderations of armed groups; and exploitation of local grievances by the elite.**

Extreme weather events can be a cause of violent conflict as they have the potential
to intensify competition over scarce resources, especially in regions that lack efficient
conflict management institutions. As droughts and expansion of the Sahel continues,
southward migration has increased since people move south to seek basic resources
for their survival and that of their livestock. This southward migratory trend, however,
has not curbed natural resource degradation due to overexploitation.®

One major concern regarding human security is the issue of forced migration in
fragile contexts. In recent years the number of forcefully displaced persons has in-
creased significantly and caused a number of short-term human security needs, as well

60 Ovie & Emma (2011).
61  Ruppel (2013).

62  Niang & Ruppel (2014).
63  Riittinger et al. (2015).
64  SIPRI (2017).

65 GIWA (2004).
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as long-term challenges, including dealing with the legal status of displaced persons in
a host country.®

Most forcefully displaced persons are internally displaced, namely displaced within
the borders of their home country; and forced displacements are closely associated
with violent conflicts. Official data differs in tracking ongoing migrations and dis-
placements, as such numbers are mostly approximations of forced migration, unable
to qualify the chaos of daily life within the Basin, which has lost many types of secu-
rity. Capturing the threats within LCB, the United Nations Office for the Coordination
of Humanitarian Affairs (OCHA) reported that as of 30 March 2016, beyond those
taking refuge outside their home countries, the number of internally displaced people
had surged. According to the International Organization for Migration (IOM) in 2017,
displaced people were recorded in the following countries: Nigeria (3 million), Niger
(252,000), Cameroon (396,000) and Chad (176,000). In total, 17,300,000 people are
living in the affected area of which 2,200,000 are internally displaced people and
1,400,000 returnees.®’

Added to this, are the death tolls, destruction of schools and hospitals, and the block-
ing of food supplies, market holdings, trans-border transactions and so on, in the re-
gion. Moreover, the relationship between climate change and armed conflict has an
amplifying effect on the subsequent humanitarian and hunger crises in the region.

Community assets and food reserves are destroyed as Boko Haram strikes, which
worsens already severe problems of food security and increases the prevalence of acute
malnutrition in the region. Within a previously poor nutritional situation, due largely
to food shortages resulting from environmental challenges, the incidence of conflict
and regional insecurity (beyond pre-existing drought and desertification disasters,
which steadily damage natural capital) appear as overlaying causes and effects of the
regional crisis. Hence, the protracted conflict-induced humanitarian situation appears
as a prolonged shock to a regional system already dealing with local food and nutrition
insecurity for decades. Therefore, interruptions to daily life and routine coping strate-
gies employed within areas of poor economic and low human development have com-
pounded impacts, drastically affecting people throughout the region in one way or an-
other and reducing their already constricted strategies for coping in a harsh environ-
ment. In many cases people have been uprooted from their homes, thereby losing so-
cial and physical capital, and, in other cases, have been compelled to drastically alter
their networks, activities and previous sources of income.

According to recent reports from the Nigerian military, Boko Haram has resorted to
using natural resources as a weapon and part of their strategy of violence. They have
poisoned water sources such as wells and streams in areas where they were dislodged
by state troops, making water use dangerous for both humans and livestock. While it

66  SIPRI (2017).
67 1OM (2017).

115



https://doi.org/10.5771/9783845294605
http://www.nomos-elibrary.de/agb

Oliver C. Ruppel & Mark B. Funteh

remains unclear whether this strategy is being systematically used as a weapon against
civilians, it underlines the strategic importance of natural resources in the conflict.%®

Ultimately, the causes for displacement and migration are manifold; however, cli-
mate change in the LCB region is definitely one of the interlinking issues. Other po-
tential drivers of migration are push and pull factors related to the overall situation in
the LCB region, and intervening factors that facilitate or restrict migration, all of which
interact in different ways.” However, human mobility is a strategy (not only a reac-
tion) to climatic changes that is characteristic of the LCB region, and the nature of the
response is determined by the economic context of the specific communities.”® For
instance, family and kinship groups straddle national borders, and historically, people
have migrated and traded freely across the region. There was always thriving cross-
border trade in agricultural produce, fish as well as other goods and commodities. Lake
Chad acted as a trading hub offering economic opportunities and resources of which
people living around the lake took advantage despite the lack of national government
policies to support this.”!

6  Water scarcity and regional security

The importance of Lake Chad’s transboundary waters creates a situation where condi-
tions in one country can create adverse repercussions in another. A river basin is a
source of ecological interdependence under which water stress and conflicts in one
country can be transmitted to another.”? This has regional security implications.
Research shows that when there were increased water crises in the region during the
droughts of the 1980s and 1990s, people struggled for the scarce fertile areas and wet-
lands.”® This crisis phenomenon has become the order of the day in the region since
then. For instance, several militarised conflicts occurred over competing river claims,
especially as resource users migrated in response to the shrinking lake. For example,
between 1980 and 1994, almost 60,000 Nigerians followed the receding lake waters,
fishing, cultivating crops and rearing animals within Cameroon’s border of the LCB.™
By triggering hostilities with neighbours and damaging relationships between na-
tions sharing the lake’s common pool resources, the shrinking lake threatens regional
security. In 1982 local people from Cameroon and Nigeria clashed over access to the

68  See Nett & Riittinger (2016: 14-18) with further references.
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water resources around the southern end of the LCB.” In 1983, Chad engaged in a
violent interstate conflict with Nigeria over the status of the islands in the lake with
which both countries have borders.”® This violence resulted in over 100 casualties.”’

In the late 1980s, Nigeria and the Niger Republic clashed over water diversion and
access to the Komadugu-Yobe River flow within the LCB. In 1992, there were clashes
between upstream (Nigeria) and downstream (Niger) communities over access to the
waters from the Tiga and Challawa Gorge Dams at the south-western end of Lake
Chad.”™ All of these conflicts also increased the number of displaced people in the
region.

With climate change causing reduced rainfall, reduced river runoff and more fre-
quent droughts, the extent and impacts of water scarcity are far-reaching, particularly
in the context of livelihood security. Thus, a collaborative stand exists between climate
change, water scarcity, conflict and migration. Since 2005, competition and conflict
over the use of water resources within the lake have continued to create security con-
cerns at the lake’s southern pool where the largest population of resource users live.”
Water shortages and loss of livelihood options have driven vulnerable people into risky
behaviours such as drug trafficking and the trading of arms. Large cohorts of young
people deprived of their sources of livelihood constitute the major portion of terrorist
groups and rebels in third world militias.®* The rise of violent jihadist militants, who
have killed over 10,000 people in the southern part of the lake, has been linked to loss
of livelihoods and joblessness created by environmental degradation around the lake.®!
As water scarcity and poverty become more amplified and intense, the economic and
political value that communities and nations place on the lake’s resources are expected
to increase.®?

Growth in unilateral consumption and unregulated allocation and use of water (for
instance through damming, diverting, dumping and draining activities) by one nation
decreases the amount available to another state. In the wake of the droughts and water
shortages of the 1980s, each riparian country unilaterally took decisions to construct
dams and divert water away from the lake without recourse to existing water agree-
ments and consultations with the Lake Chad Basin Commission (LCBC). This implied
that previously agreed-upon river diversion arrangements (e.g. for agriculture, human
consumption and industrial use) became politically problematic as the water levels of
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rivers flowing into the Basin continued to drop and as the resulting externalities be-
came a burden for downstream countries.®’

Water resources comprise less than 1,000 m*/person/annum, and, as in the case of
the LCB, water scarcity creates discontent and desperation, especially when it con-
strains socio-economic development.®* Since the droughts of the 1970s and 1980s, ag-
ricultural production has continued to decline. For example, annual sorghum yield was
less than 250,000 tonnes during the 1972 to 1975 droughts and 180,000 tonnes during
the 1982-1985 droughts.®* These yields have further declined to date.®® The retreat of
the lake resulting from a series of relatively dry years has created new areas of culti-
vable land, which has proven beneficial to local farmers. However, these farmers are
particularly affected by seasonal variability, as the receding water levels affect their
harvests and the quality of their products with related effects, like food shortages, mal-
nutrition, high market prices and high levels of poverty and hunger.

It is also noticeable that, owing to diminishing rainfall, resources have been depleted
and desertification has advanced in the region. Productive activities, including agricul-
ture, fishing, livestock rearing and the trade of the respective products, have also been
interrupted by Boko Haram’s insurgency and systemic violence via methods such as
poisoning of water resources, and also “pillaging of villages, destruction of public
buildings, systematic abduction, imprisonment, rape and forced marriages of girls and
women, and forced recruitment or execution of boys and men”.%” Where the locals can
no longer sustain a living from their environment, looking elsewhere for survival be-
comes a better option. That better option was found with Boko Haram who offered the
poverty-stricken population opportunities for a livelihood. When the youths’ liveli-
hood activities or bread-winning actions are cut off or reduced in the region, the only
means of surviving hardship was to acquiesce to the attractive offers.®®

7  Water governance

Effective water governance is essential for human security. This — in the context of
climate change — also needs to take adaptation opportunities into account.®® Water ac-
tion, peace action and climate action need to move closer together to engender social
stability in the transboundary lake region.”® Conflicts about water in the LCB are
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interlinked issues regarding their environmental, vulnerability and security implica-
tions. In fact, the need to harmonise and drive actions on resource management and
governance was already recognised in the mid-1960s following the adoption of the
Fort Lamy Convention, which led to the establishment of the LCBC.®"!

7.1  The Fort Lamy Convention

The political basis for international boundary settlement between the LCB countries
was provided by a formal declaration at the Fort Lamy Conference of heads of gov-
ernment in December 1962, where all riparian states agreed to recognise the existing
national boundaries of the lake and by the subsequent solemn resolution of the Organ-
isation of African Unity in July 1964 that its member states undertake to respect the
frontiers existing at the time when they became independent.®?

From the uti possidetis rule follows a need for careful documentary research to de-
termine the historical origins and current validity of the water boundaries agreed upon
between the then colonial powers in the LCB, namely, Great Britain, France, and (until
1919) Germany”* After the First World War and the defeat of Germany, former Ger-
man territories fell to the League of Nations in 1919.°* According to Article 118 of the
Treaty of Versailles, Germany had to renounce its rights over its former colonial terri-
tories:

In territory outside her European frontiers as fixed by the present Treaty, Germany renounces all
rights, titles and privileges whatever in or over territory which belonged to her or to her allies,
and all rights, titles and privileges whatever their origin which she held as against the Allied and
Associated Powers. Germany hereby undertakes to recognise and to conform to the measures
which may be taken now or in the future by the Principal Allied and Associated Powers, in agree-
ment where necessary with third Powers, in order to carry the above stipulation into effect.
After the liberalisation of Africa from colonialism, African leaders chose to keep co-
lonial boundaries for the interest of stability and certainty by utilising the uti possidetis
principle. Since 1964, the water resources of Lake Chad have largely been regulated
by the Lake Chad Basin Commission Convention and Statute signed on 22 May 1964
in Fort Lamy (today named N’Djamena).?®
The Fort Lamy Convention, an instrument of public international law, attempts to
balance the conflicting interests of member states. On the one hand, it prohibits any
unilateral exploitation of Lake Chad’s water by its member states, whereas, on the
other hand, it recognises their sovereign rights over the water resources in the basin.
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These opposite aims are difficult to reconcile and contribute to disputes as history has
shown.”

Generally, the Fort Lamy Convention permits its member states to exploit the re-
sources of the LCB and to utilise the surface and underground waters. The Convention
acknowledges the right of member states to plan water-related projects if they consult
the LCBC beforehand. While the Convention mainly deals with matters of diplomatic
form and procedure, the Statute details the functions of the LCBC,”” and certain prin-
ciples of substance, including the basic compromise formula of Article 5 which re-
quires member states to consult with the LCBC before undertaking new projects likely
to have an appreciable effect on the overall water balance or water quality of the ba-
sin.”®

Article 5 is the cornerstone provision of the Fort Lamy Convention, which estab-
lishes the principle of prior consultation between member states before they initiate
measures likely to have marked influence on water quantity or quality, including
groundwater reserves. It provides as follows:

The Member States undertake a refrain from adopting, without referring to the Commission be-
forehand, any measures likely to exert a marked influence either upon the extent of water losses,
or upon the form of the annual hydro graph and limnograph and certain other characteristics of
the Lake, upon the conditions of their exploitation by other bordering States, upon the sanitary
condition of the water resources or upon the biological characteristics of the fauna and the flora
of the Basin.

In particular, the Member States agree not to undertake in that part of the Basin falling within
their jurisdiction any work in connection with the development of water resources or the soil
likely to have a marked influence upon the system of the water courses and levels of the Basin
without adequate notice and prior consultations with the Commission, provided always that the
Member States shall retain the liberty of completing any plans and schemes in the course of
execution or such plans and schemes as may be initiated over a period of 3 years to run from the
signature of the present Convention.
Article 5(2) can be seen as the environmental regulatory arm of the Fort Lamy Con-
vention. It uses, but does not define, the term ‘marked influence’. In accordance with
the object and purpose of the Fort Lamy Convention, the term should be understood
as meaning a measurable and not totally negligible impact on the ecosystem of the
basin and the interest of other riparian States.*

Regarding navigation on Lake Chad and its tributaries, Article 7 of the Fort Lamy
Convention provides that the member states “shall draw up common rules to facilitate
as far as possible navigation...on the lake and its surrounding navigable waterways”,
whereas Article 3 provides that the basin is to be open to use of all member states,
without prejudice to the sovereign rights of each, and subject to the establishment of

96  Lorenzmeier (2013).
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(accessed 6-6-2018).
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common rules for the purpose of facilitating navigation on the lake and navigable wa-
ters in the basin. Read in conjunction, the provisions prescribe that navigation on Lake
Chad still falls under the control of riparian states, which is only regulated by interna-
tional norms. Article 7 of the Fort Lamy Convention treats the LCB as being of com-
mon interest to the riparian states and not as common property.'?°

As the shrinking of the water reserves of the LCB shows, the approaches to resource
management in the Lake Chad region have been inadequate. Additionally, droughts,
population increase and movement, as well as civil strife are common in the region
and have placed constraints on the effective management of transboundary water re-
sources in the area. In order to achieve the aim of sound biodiversity conservation and
development in the region, an improvement and strengthening of the rules on environ-
mental protection and their implementation is necessary.'?! Altogether, the “loopholes
in the Fort Lamy Convention have long been recognised”, and the implementation of
the Fort Lamy Convention has had limited success when it comes to the shrinking of
the water reserves of Lake Chad.!??

7.2 The Lake Chad Basin Commission (LCBC)

The LCBC was established on 22 May 1964 by the four countries that border Lake
Chad: Cameroon, Niger, Nigeria and Chad. The CAR joined the organisation in 1996
and Libya was admitted in 2008. Observer status is held by Sudan, Egypt, the Republic
of Congo and the Democratic Republic of Congo. N’Djamena, the capital of Chad,
hosts the Headquarters of the Commission.'%3

Chapter IV of the Statutes of the Fort Lamy Convention regulates the LCBC, which
in terms of Article 17 shall, in all respects, enjoy the status of an international body.
According to Article 9, the LCBC has the following terms of reference:

(a) Preparing joint rules, permitting the complete application of the principles affirmed under the
present Statutes and the Convention to which it is appended, and ensuring an effective imple-
mentation of such rules;

(b) Assembling, examining and diffusing information on the projects prepared by Member States
and recommending the planning of joint works and research programmes within the Chad
Basin;

(c) Maintaining liaison between the Member States with a view to the most efficient utilisation
of the waters of the Basin;

(d) Following up the execution of works and studies in the Chad Basin falling within the present
Convention and keeping Member States informed at least once a year through the exploitation
of systematic periodic reports which each State undertakes to address to it;
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(e) Formulating common rules concerning navigation;

(f) Establishing regulations governing its personnel and ensuring their application;

(g) Examining complaints and assisting in settling disputes;

(h) Supervising the implementation of the provisions of the present Statutes and the Convention

to which it is appended.

Article 11 stipulates that the joint regulations and recommendations of the LCBC shall
be transmitted to the governments of the member states for their decision. The mandate
of the LCBC is to sustainably and equitably manage Lake Chad and other shared water
resources of the LCB, to preserve the ecosystems of the LCB, and to promote regional
integration, peace and security across the Basin. Promoting international cooperation
between the riparian countries in the LCB is the main task of the LCBC. Moreover,
the LCBC has a mandate for examining complaints and promoting the settlement of
disputes between the parties. It also serves as a general forum for the riparian states on
other issues like environmental protection. The work of the LCBC has to be seen in
the light of the difficulties the region is facing, its weak powers, and its serious lack of
financing. On the positive side, the work of the LCBC contributes to the peaceful set-
tlement of disputes in the region, and as an international bodys, it is a perfect tool for
the harmonisation of conflicting national objectives.'%

Most importantly, the LCBC is in charge of managing all surface and groundwater
resources in the LCB, including aquifers. It is the role of the LCBC to ensure the most
efficient use of the Basin’s waters. This requires regional (as opposed to national) de-
velopment, coordination and implementation of measures that provide integrated man-
agement mechanisms. Such orchestration of both national and regional activities in the
LCB water governance system would ideally also be prepared to mitigate the causes
and adapt to the effects of climate change at regional, national and local levels. More
recent approaches to water governance and resource management in the LCB region
have led to the adoption of the Water Charter for the LCB'% in 2012 with the aim of
facilitating the implementation of the Lake Chad Vision 2025'% and the Strategic Ac-
tion Programme for the LCB of 2008.'%7
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7.3  The Water Charter for the Lake Chad Basin

The creation of the Water Charter for the LCB!® is a response to the fact that precipi-
tation and hydraulic flow conditions in the tributaries of Lake Chad are extremely var-
iable and are likely to be affected by climate change; and that an uncontrolled increase
in abstractions could cause significant effects and critically reduce the volume and
surface area of the lake as groundwater resources are inadequately managed, and the
basin’s ecosystems are very sensitive to variations in inflows and pollutant discharge.
The risk of the lake drying up, the unavailability of sufficient good quality water re-
sources, the disappearance of animal and plant species, widespread poverty, and risks
of inter-community and interstate conflict within the Basin prompt the need for more
effective measures to strengthen the legal and institutional framework for the sustain-
able management of the Basin’s environment.

The parties to the Water Charter (Cameroon, CAR, Libya, Niger, Nigeria and Chad)
commit themselves toward the following international instruments:

e the United Nations Organisation of 26 June 1945;

e the Constitutive Act of the African Union of 11 July 2000;

e the Revised Treaty of the Community of West African States (ECOWAS)
signed on 24 July 1993;

e the Treaty Establishing the Economic Community of Central African States
(ECCAS) signed on 18 October 1983;

e the Treaty Establishing the Arab Maghreb Union (AMU) signed on 17 Feb-
ruary 1989; and

e the Lake Chad Basin Commission Convention and Statute signed on 22 May
1964 in Fort Lamy.

Moreover, the parties recognise the importance of the provisions made by non-binding
international instruments and fundamental principles on international watercourses
and lakes, in particular:

e the 1966 Helsinki Rules on the Use of International Watercourses, adopted in
Helsinki in 1966;

e the United Nations Resolution 34/186 of 1979 establishing principles for con-
duct to ensure the conservation and harmonious use of shared natural re-
sources, adopted in New York in 1979;

e the Declaration of the International Conference of Water and the Environment
on sustainable development, adopted in Dublin in 1992;

e the 1992 Declaration of the United Nations Conference on the Environment
and Development and the Action Plan of the United Nations Conference on
the Environment and Development, in particular, Chapter 18 on the protection

108 Document available at <https://www.africanwaterfacility.org/fileadmin/uploads/aw{/Pro-
jects/ MULTIN-LAKECHAD-Water-Charter.pdf> (accessed 5-6-2018).
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of freshwater resources and their quality, adopted in Rio de Janeiro in 1992;
the Declaration of the International Conference of Water and Sustainable De-
velopment held in Paris in 1998;

the Millennium Declaration including the Millennium Development Goals
adopted in New York in 2000; and the

the Ministerial Declaration of the International Conference on Fresh Water
held in Bonn in December 2001.

The Water Charter also refers to binding international agreements to codified law on
international watercourses and waterbodies and its gradual development, inter alia:

the African Convention on the Conservation of Nature and Natural Resources
dated 16 September 1968, amended on 11 July 2003 in Maputo;

the Convention on Wetlands of International Importance especially as Water-
fowl Habitat, dated 2 February 1971;

the Convention on the Protection and Use of Transboundary Watercourses
and International Lakes, adopted on 17 March 1992; and

the Convention on the Law of Non-Navigational Uses of International Wa-
tercourses, adopted on 21 May 1997.

The major aims of the Water Charter are to regulate the following issues:

quantitative management of surface and groundwater resources;

protection and preservation of water quality in the basin’s aquatic ecosystems;
emergency planning and preparedness to ensure the protection of people, the
environment and water resources;

ban on significant harm to others;

water-borne disease;

navigation;

prior notification of planned measures;

enforcement of environment, water, fishing and navigation rights and regula-
tions;

collection and exchange of data and information;

common facilities, facilities of common interest and infrastructure asset man-
agement and ownership;

rights of the basin populations;

promotional actions;

implementation of the charter;

settlement of disputes;

partnership; and

financing.

According of Article 1 of the Water Charter, Lake Chad and the watercourses, aquifers
and aquatic ecosystems contained in its hydrographic basin, are declared international
waters. They are common heritage belonging to the member states of the LCBC. It
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further provides that member states shall cooperate to achieve the sustainable manage-
ment and development of Lake Chad in compliance with the rules and principles gov-
erning international lakes and watercourses.

In Article 3, the Water Charter stipulates that it constitutes a binding framework the
global purpose of which is the sustainable development of the LCB through integrated,
equitable, coordinated management of the Basin’s shared water resources and envi-
ronment. It also promotes good governance, sub-regional cooperation and solidarity
based on the common interests of member states as key ideals. The Water Charter falls
under the framework set by the Fort Lamy Convention for the creation of the LCBC,
and the Statute of the Commission signed on 22 May 1964 at Fort Lamy, which it
refines and supplements.'® This is important to note when it comes to the conflict of
laws, as the Fort Lamy Convention can be regarded as lex generalis and the Water
Charter is lex specialis to the Convention.

The Water Charter urges member states to use the LCB’s surface water and aquifers
in their respective national jurisdictions equitably and reasonably to obtain optimal,
sustainable benefits that are compatible with the legitimate interests of all the countries
in the Basin and with the protection of Lake Chad and the watercourses, aquifers and
aquatic ecosystems contained in its hydrographic basin.!'? In the event of natural dis-
asters or disasters caused by human activities affecting Lake Chad or these water-
courses, aquifers and aquatic ecosystems, member states are obliged to immediately
notify all other Basin countries and the LCBC, thereby allowing them to proceed as
necessary to prevent or reduce the effects of the emergency situation on their national
territories.'!!

Interestingly, the Water Charter acknowledges that citizens of member states have
a right to water and sanitation, which is a fundamental human right and is necessary
for human dignity.''> Member states are obliged to take all normative, institutional and
operational measures necessary to guarantee that this right is effectively imple-
mented.''* Moreover, member states are required to make all necessary internal ar-
rangements, in particular judicial, institutional, operational and financial arrange-
ments, to ensure effective enforcement of the Water Charter.''*

Where disputes arise from the application or interpretation of the present Water
Charter, member states are urged to settle these in a peaceful manner and in accordance
with the United Nations Charter, the Constitutive Act of the African Union and the
Declaration on Principles of International Law concerning Friendly Relations and
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Cooperation among States.!'> Member states are required to seek solutions to their
dispute employing direct negotiation,''® and only if they fail to come to an agreement
after negotiation, bring the dispute to the Commission for attempted settlement by way
of mediation.'!” If the Commission is unable to settle the dispute, any party to the
dispute may bring the matter before the competent regional and sub-regional authori-
ties, which shall, in turn, seek to mediate the dispute.''® If all the aforementioned dis-
pute resolution mechanisms fail, the disputing parties must bring the case for arbitra-
tion or judicial dispute resolution before the International Court of Justice.'"

7.4 Other relevant international and regional instruments

There are several other important international and regional instruments of key rele-
vance to water governance in the LCB. These are briefly outlined below.

On 25 September 2015, the United Nations General Assembly adopted Resolution
70/1 (Transforming Our World: The 2030 Agenda for Sustainable Development)'?
containing 17 sustainable development goals (SDGs) and targets aimed at ending pov-
erty, protecting the planet and ensuring prosperity for all. Each goal has specific targets
to be achieved over the next 15 years. For the goals to be reached, everyone needs to
do their part including governments, the private sector and civil society. The 2030
Agenda for Sustainable Development is guided by the purposes and principles of the
Charter of the United Nations, including full respect for international law. It is also
relevant in the context of the implementation of the LCB Water Charter, and the fol-
lowing goals are particularly relevant for the LCB:

e Goal 1: End poverty in all its forms everywhere;

e Goal 2: End hunger, achieve food security and improved nutrition and pro-
mote sustainable agriculture;

e Goal 3: Ensure healthy lives and promote well-being for all at all ages;

e Goal 6: Ensure availability and sustainable management of water and sanita-
tion for all;

e Goal 7: Ensure access to affordable, reliable, sustainable and modern energy
for all;

e Goal 8: Promote sustained, inclusive and sustainable economic growth, full
and productive employment and decent work for all;
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e Goal 9: Build resilient infrastructure, promote inclusive and sustainable in-
dustrialisation and foster innovation;

e Goal 10: Reduce inequality within and among countries;

e Goal 11: Make cities and human settlements inclusive, safe, resilient and sus-
tainable;

e Goal 12: Ensure sustainable consumption and production patterns;

e Goal 13: Take urgent action to combat climate change and its impacts;

e Goal 15: Protect, restore and promote sustainable use of terrestrial ecosys-
tems, sustainably manage forests, combat desertification, and halt and reverse
land degradation and halt biodiversity loss;

e Goal 16: Promote peaceful and inclusive societies for sustainable develop-
ment, provide access to justice for all and build effective, accountable and
inclusive institutions at all levels; and

e Goal 17: Strengthen the means of implementation and revitalise the Global
Partnership for Sustainable Development.

People residing in and around the LCB also need to be protected in terms Article 22
of the African Charter on Human and Peoples’ Rights (1986), especially when it comes
to the alleviation of poverty. Article 1 of the African Charter compels states to “adopt
legislative or other measures to give effect” to the rights protected under the African
Charter. Article 22 further stipulates that all people “have the right to their economic,
social and cultural development with due regard to their freedom and identity and in
the equal enjoyment of the common heritage of mankind” and that states have a duty,
individually or collectively, “to ensure the exercise of the right to development”. Fi-
nally, Article 24 of the African Charter prescribes that all people “shall have the right
to a general satisfactory environment favourable to their development”.

Similarly, the LCB Water Charter is also subject to various Regional Economic
Communities’ (RECs) regulatory regimes, such as the Central African Economic and
Monetary Community (CEMAC) and the Economic Community of Central African
States (ECCAS). CEMAC is composed of six central African states, namely: Came-
roon, Republic of the Congo, Gabon, Equatorial Guinea, CAR and Chad. Its main mis-
sion is to promote peace and the harmonious development of its member states by
establishing an economic union and a monetary union. The CEMAC countries are
founder members of the African Union (AU), successor to the Organization of African
Unity (OAU). However, all the CEMAC countries also belong to the ECCAS. In ad-
dition to the CEMAC countries, ECCAS includes Burundi and the Democratic Repub-
lic of the Congo (members of the Economic Community of the Great Lakes Countries),
as well as Angola and Sao Tomé and Principe. ECCAS is one of the eight Regional
Economic Communities (RECs) designated by the African Union as pillars for the
implementation of the African Economic Community. At the ECCAS level, the organ-
isation of a Conference of Ministers responsible for the forests of Central Africa in
2000 provided a framework for harmonisation initiatives. This followed the
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Declaration of Yaoundé, in which the ECCAS heads of state proclaimed, among other
things, their support for the preservation of biodiversity and the sustainable manage-
ment of tropical forests. These commitments were institutionalised in the Treaty on
the Conservation and Sustainable Management of Forest Ecosystems in Central Africa
and to Establish the Central African Forests Commission (COMIFAC) (2005).
COMIFAC is the body responsible for formulating, harmonising and monitoring for-
estry and environmental policies in Central Africa.'?! Unfortunately, COMIFAC so far
has not fulfilled the necessary regional legislative harmonisation imperatives.

8 Conclusion

The reflection on selected developmental and legal aspects shows the interdependent
complexity of climate change, human security, water governance and the humanitarian
crisis in the LCB region. Millions of people depend on Lake Chad. However, the lake’s
volume has decreased by 90% in area in the last 40 years due to increased drought, as
well as human-related causes such as increased irrigation withdrawals. Existing regu-
latory regimes seem inadequate in preventing the above.

Research has also highlighted the interconnections between the impacts of climate
change on natural resources, dependent livelihoods and food insecurity on the one
hand; and tension, conflict and mobility on the other.'?? The ongoing crisis is affecting
more than 17 million people across northeastern Nigeria, Cameroon’s far north, west-
ern Chad and south-eastern Niger. Caused by the ravages of violent conflict, extreme
poverty, underdevelopment and climate change, more than 10.8 million people are in
need of humanitarian assistance.!?* To give more attention to the vulnerability aspect,
attempts to link environmental issues to humanitarian security should influence the
understanding of the interactions between water scarcity and socio-economic predica-
ments, which are exacerbated by climate change.

Conflict and fragility are decreasing the resilience of communities making them
more vulnerable to climate change which at the same time is further undermining live-
lihoods and exacerbating the competition around increasingly scarce natural resources.
If not broken, this vicious circle threatens to perpetuate the current crisis and take the
region further down the path of conflict and fragility.'?* The scarcer resources become,
the more power vests in those who control them. Moreover, where state or customary
institutions are unable to equitably manage natural resources, competition for scarce
resources is more likely to result in violence and situations of fragility.'?® The nexus

121 Article 5 of the abovementioned Treaty.
122 See with further references IOM (2018: 52).
123 CARE (2018).

124 Nagarajan et al. (2018: 25-26).

125 Nett & Riittinger (2016: 19).
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between climate change, vulnerability and humanitarian crises can only be unpacked
holistically. In response to this, foreign policymakers have attempted to identify entry
points for intervention in the region and effective modes of engagement.'?® The role of
humanitarian aid and development cooperation play an increasing role in addressing
the root causes of the LCB crisis.'?’ This justifies why the integration of climate adap-
tation, water governance and conflict management in conflict-prone settings is now
incorporated within progressive discourses of international environment and develop-
ment agendas.'?

Drawing upon evidence in the region, the explanation for conflicts over scarce re-
sources, land, water, and so on, lies in the vulnerable status of the people, and is rein-
forced by environmental change. Trying to understand the link between conflict and
environmental change is not so much a matter of challenging issues intellectually as
attempting to bring solutions to the issues. Therefore, science, politics and law need to
be brought together to make a significant and timely difference to humanity and espe-
cially to those most severely affected.'?

Climate change permeates the law in many ways creating intersections of law in its
diverse fields. Climate change law, an emerging legal discipline, is both international
and domestic in nature.'3° Climate law (national, regional and international) should
also form part of a social protection system for the LCB region, which has been facing
a longstanding history of violent conflict and crisis. This is partly due to complex po-
litical instability and weak regulatory, economic and social policies. Regarding the
legal dispensation, it will still have to be seen how the implementation and domestica-
tion of the LCB Water Charter will help to improve the situation on the ground. It is
further hoped that the substantive financial commitments made by the international
community can propel its implementation, also in light of other African Union and
regional regulatory obligations.

One key challenge according to the Lake Chad Development and Climate Resili-
ence Action Plan (2015) is to improve water and natural resources governance of the
LCB, especially when it comes to more effective decision making, control and partic-
ipation in public policy.'' This has also been acknowledged by Resolution 2349/2017
of the United Nations Security Council, which recognises the complex challenges
faced by the LCB region and welcomes the development of programmes by the re-
spective governments to help build and sustain peace by addressing the root causes of

126 Nagarajan et al. (2018: 27).

127 1Ibid.

128 Ludwig etal. (2011).

129 Ruppel (2012 and 2013); Ruppel & Ruppel-Schlichting (2012); and Ruppel & Wulff (2016).

130 Ruppel (2013: 37).

131 See <http://documents.worldbank.org/curated/en/489801468186879029/pdf/102851-v2-WP-
P149275-Box394847B-PUBLIC-v2-main-report-Lake-Chad-Development-and-Action-Plan-
English.pdf> (accessed 28-5-2018).
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the crisis. In the same resolution, the Security Council calls upon respective govern-
ments to strengthen their coordination and prioritisation within these programmes to
enable more effective implementation.'3?

Whether climate change is gradually moving from mere politicisation towards a
state of securitisation remains to be seen.'*3 Once an issue is successfully securitised
it moves out of the sphere of normal politics to be dealt with as an emergency issue
without the normal democratic processes being brought to bear, and the securitising
actor can, through this process, infuse the concept of ‘security’ with any meaning de-
sired.’3* Although such development would have some merits, in the context of the
post-2015 Development Agenda, human security has already become a critical refer-
ence point.'3 The Declaration on the SDGs emphasises a world free of poverty, hun-
ger, disease, want, fear and violence; with equitable and universal access to quality
education, health care, social protection, safe drinking water and sanitation; where
food is sufficient, safe, affordable and nutritious; where habitats are safe, resilient and
sustainable; and where there is universal access to affordable, reliable and sustainable
energy.'3¢ Although the term human security itself is not mentioned in the declaration,
it stresses that sustainable development cannot be realised without peace and security
and that peace and security will be at risk without sustainable development.'3” This is
particularly true in the LCB, where water poverty affects large sectors of the popula-
tion with no access to safe drinking water or which experience droughts impeding ag-
ricultural production.!'®®

There are also growing suggestions that the 2015 Paris Agreement on climate
change and the SDGs should provide vital entry points to spearhead opportunities for
cross-thematic integration of vital issues confronting less developed nations. At a min-
imum, the template provided by these international processes can facilitate ways in
which institutional, financial, technical and political dimensions of policy integration
can be understood, reconciled and/or negotiated.'>® After all, the Paris Agreement is
an agreement under international law. Its central objective is the determination of bind-
ing quality goals for the protection of the climate for nearly the entire international
community. For the first time in human history, the international community has
agreed to a quantified climate protection goal. If this goal is to be reached it will be
through Nationally Determined Contributions (NDCs). All countries in the LCB

132 Resolution 2349 (2017) S/RES/2349 (2017), adopted by the Security Council at its 791 1th meet-
ing on 31 March 2017.

133 Ruppel (2013: 23).

134 Taureck (2006: 55).

135 Waihlisch (2016: 5).

136 UNGA Res 70/1 ‘Transforming our World: The 2030 Agenda for Sustainable Development’
(21 October 2015 UN Doc A/RES/70/1).

137 Wihlisch (2016: 6).

138 See also wording on water scarcity in Africa in Pope Francis’ Laudato Si (2015: 28).

139 Okpara et al. (2018: 40).
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region submitted their NDCs prior to COP21 in Paris. Although the failure to reach
the announced NDCs is not sanctionable according to the Paris Agreement, the LCB
countries are expected to make national provisions to guarantee enforcement of their
commitments.'*’ Thus, the next step will be to begin implementing measures to
achieve the NDCs. In the LCB, as in other regions of the world, this requires a firm
political will to act, to develop and implement policy means that will contribute to
reaching these national goals.'*!
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Chapter 6:
Forests, forest rights, benefit-sharing and climate change implications
under Cameroonian law

Christopher F. Tamasang

1 Introduction

In addition to the vital functions of forests, international climate change negotiations
have given an additional dimension to the value of forests regarding their climate
change mitigation (CCM) relevance. Cameroon’s forestry legal framework classifies
forests into various types, and a corresponding bundle of rights is attached to each
forest type in addition to a mechanism for the allocation and sharing of benefits. The
implementation of this legal framework has CCM implications. This chapter identifies
the various forest types, the bundle of rights attached thereto and the formula for allo-
cating and sharing benefits under the forestry laws, analysing their implications for
CCM. The chapter argues that although Cameroon’s forestry legislation puts in place
a bundle of rights attached to each forest type and a mechanism for benefit-sharing
(BS), the forest rights are not adequate for some relevant stakeholders involved in for-
est management, and the BS mechanism is plagued with inherent flaws. By extension,
it does not enhance the role of forests in contributing to CCM in Cameroon. The prin-
cipal objective of this chapter is to demonstrate that the role of forests in contributing
to CCM in Cameroon, which can only be enhanced by the establishment of adequate
forest rights for relevant stakeholders involved in forests management, and the effec-
tive implementation of a fair and equitable BS paradigm aimed at incentivising sus-
tainable forest management (SFM) and forest conservation. The chapter analyses
Cameroon’s legislation, focusing specifically on how it provides for the protection of
the various types of forests, forest rights, mechanisms for BS, assessing their CCM
implications in Cameroon. The chapter concludes that the role of the country’s forests
in contributing to CCM is greatly hindered due to aninadequate and inappropriate
recognition of forest rights reserved for some relevant stakeholders involved in forest
management and a corresponding inadequate and inappropriate BS formula, under-
scoring the need for urgent legal reforms. The chapter ends with some recommenda-
tions.
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1.1  Contextualising the study

Global climatic change primarily driven by the quest for economic development across
countries is accelerating. Humankind has altered the natural global environment to the
extent that the earth is becoming warmer, causing climate change that has suddenly
vaulted to the top of global agenda, traceable to global initiatives intended to address
the phenomenon, its causes and adverse effects on common concerns of humankind.!
One such leading global initiative is the United Nations Framework Convention on
Climate Change (UNFCCC) signed in 1992 as one of the outcomes of the Rio Confer-
ence on Environment and Development according to which, climate change is at-
tributed directly or indirectly to human activity that alters the composition of the global
atmosphere and which is in addition to natural climate variability observed over com-
parable time periods.? The UNFCCC identifies two policy responses to address climate
change; to wit: climate change mitigation (CCM) by reducing greenhouse gases
(GHGs) in the atmosphere and enhancing carbon sinks, and adaptation to the impacts
of climate change.3 CCM is thus any intervention strategy or action taken to reduce
GHG concentrations in the atmosphere by avoiding further emissions from sources or
by enhancing sinks of GHGs (principally atmospheric carbon dioxide (COz)). The UN-
FCCC has as an ultimate objective, the stabilisation of GHG concentrations in the at-
mosphere at a level that would prevent dangerous anthropogenic interference with the
climate system and such a level should be achieved within a period sufficient to allow
ecosystems to adapt naturally to climate change, to ensure that food production is not
threatened and to enable economic development to proceed in a sustainable manner.*

To minimise potentially severe climate change impacts, the UNFCCC negotiations
have set a goal of limiting global warming to 2°C above pre-industrial levels.® Like-
wise, the 2015 Paris Agreement has as a primary goal, to keep a global temperature
rise this century below 2°C and to drive efforts to limit temperature increase even fur-
ther to 1.5°C above pre-industrial levels.® Just like the UNFCCC, the Paris Agreement
identifies forests as one of the significant sinks and reservoirs of GHGs and directs
parties to take action to implement activities relating to reducing emissions from de-
forestation and forest degradation. It emphasises the role of conservation, sustainable
management of forests and enhancement of forest carbon stocks under its Article 5.
Since Cameroon is not an industrialised country, its various forest types will play a
critical role in helping the government in achieving its 32% emissions reduction

Article 17 of Kyoto Protocol to the UNFCCC.
See Article 17 of the Paris Climate Change Agreement adopted on 15 December 2015, signed
in New York on 22 April 2016 and entered into force on 4 November 2016.

1 Tamasang (2009: 172).

2 Article 1(2) of the UNFCCC.
3 Atrticle 2 of the UNFCCC.

4 Article 2 of the UNFCCC.

5

6
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pledged under its Nationally Determined Contributions (NDCs). Originally submitted
as Intended Nationally Determined Contributions (INDCs), these become binding
NDCs when a country ratifies the Paris Agreement.” For the country’s forest to ait in
achieving the above emission reduction, the various types of forests must be managed
sustainably. This would, however, depend on the extent to which the various forests
types classified, rights thereto attached and the benefit-sharing entitlements are imple-
mented.

Forests play some vital economic, socio-cultural, ecological and environmental
functions® and when sustainably managed, can play a central role in mitigating climate
change. The intrinsic relationship between climate change and forests has brought re-
newed attention to forests and land use. The international climate change negotiations
have provided an additional dimension to the value of forests in terms of their carbon
sequestration’ and carbon-storing potential, which have CCM relevance. This crucial
role of forests in contributing to CCM has been broadly acknowledged and has become
the central issue in the global forest-related dialogue and policy processes and their
role in CCM is receiving increasing attention.'? Forests play an important role in sta-
bilising GHG concentrations in the atmosphere,'! and as the most significant terrestrial
carbon reservoir covering nearly one-third of the earth’s land surface, they account for
almost half of the earth’s terrestrial carbon pool.'? In their growth process, forests
transform the gas to the solid carbon that makes up their bark, wood, leaves and roots.
Globally, forests potentially provide abatement equivalent to about 25% of current

7 Under the Paris Agreement, the INDC become the first NDCs when a country ratifies the Agree-
ment, unless they decide to submit a new NDC at the same time. Thus, the NDC became the
first greenhouse gas targets under the UNFCCC that applied equally to both developed and
developing countries upon ratification of the Agreement. On 28 September 2015, Cameroon
submitted its INDCs to the Secretariat of the UNFCCC. In its INDCs, Cameroon pledged a 32%
reduction in emissions by 2035 compared to business-as-usual levels, taking 2010 as the refer-
ence year and conditional upon international support in the form of financing, capacity building
and transfer of technology.

8 Forests have important functions including: in economic development; provide revenue for the
state, basic needs for rural population; ecologically, socially and culturally; protection of the
soil and watersheds or catchments, enhance agricultural activities especially agroforestry, pro-
vide opportunities for public education, research and recreation, a source of medicinal plants,
provide habitats/home to the majority of terrestrial species, protect biodiversity. For more on
such functions, see Tamasang (2007); [UCN (2017); COICA (2013); Desclée et al. (2013); FAO
(2005); and Rautner et al. (2013).

9 In this context, carbon sequestration refers to the uptake and storage of carbon by forests. It is
the process of removing carbon from the atmosphere and depositing it in a reservoir. Carbon
sequestration is an ecosystem service that provides a vital contribution to CCM and this service
can be enhanced by maintaining ecosystem resilience in space and time.

10 The Bali Action Plan (2008) under the auspices of the UNFCCC, sought to mobilise positive
incentives for countries to reduce their forest-based GHG emissions. See Weaver (2011); Kadar
(2011: 185); and UNEP (2014: vi).

11 Article 2 of the Kyoto Protocol to the UNFCCC.

12 CPF Strategic framework for forests and climate change (2008: iii).
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COz emissions from fossil fuels by 2030, through a combination of national strate-
gies.!3 The total volume of carbon locked up in forests is currently greater than that
held in the atmosphere according to the 2006 Stern Report.'* Forests have a tremen-
dous capacity to cause as well as avoid and remove carbon emissions. Preserving for-
ests means that carbon is stored in them rather than emitted into the atmosphere, where
it accelerates climate change.'® When forests are cleared or degraded, their stored car-
bon is released into the atmosphere as COz. Forests thus play an important role in the
global carbon cycle as both a sink (absorbing COz) and a source (emitting CO2). What
happens to forests, therefore, has crucial implications in the climate change saga. Alt-
hough the largest share of GHG emissions is as a result of the combustion of fossil
fuels; in 2005 about 18% of annual global GHG emissions were attributable to defor-
estation and other land use change.'® In 2011, the FAO stated that an estimated 17.4%
of GHG emissions are derived from the forest sector, in large part due to deforestation
and that forests have considerable potential for carbon sequestration.!” Other estimates
indicate that tropical deforestation and forest degradation account for between 12 to
25% of global anthropogenic emissions resulting from land use change, depending on
the year and the measurement methodology used.'® Accordingly, forest-based CCM
efforts must be balanced with other forest objectives. Forests can and must be part of
the solution to keeping the climate within the globally accepted two-degree tempera-
ture increase limit.

Forest management usually involves the reconciliation of multiple and sometimes
conflicting rights and the allocation and sharing of benefits derived from the same.
That said, there is a nexus between forests, forest rights, BS and CCM. Climate Smart
Forestry or Climate Friendly Forestry (forest management that does not cause climate
change, but contributes to CCM) strongly depends on the nature of forest rights and
BS scheme, which can act as an incentive or disincentive to sustainable forest man-
agement (SFM) and forest conservation with implications for CCM. In fact, the legal
guarantee of adequate forest rights for all relevant stakeholders in forest management
and a fair and equitable BS paradigm are incentives for forest protection that can
greatly enhance their CCM role. Thus, strengthening forest rights and the BS scheme
can serve as an incentive for forestry actions that contribute to CCM. However, ensur-
ing adequate forest rights and a fair and equitable BS mechanism seem to be an under-
valued and often-overlooked strategy for enhancing forests” CCM role in Cameroon.

13 Reinhard (2011: 4).

14 Ibid.

15 OECD (2015).

16  Secretariat of the Convention on Biological Diversity (2009: 52); Boyd (2014: 470); Pittock
(2009: 1570); and Costenbader (2011: 3).

17 FAO (2011).

18  See Van Asselt (2012: 1214); Norman & Smita (2014: 3); Alix-Garcia & Wolff (2014: 361-
363); Brack (2012: 4); Emily & Hisham (2014: 13); and Corbera & Schroeder (2010: 1).
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The legal guarantee of forest rights for relevant stakeholders in forest management
especially communities tends to lower deforestation and forest carbon emissions as
stakeholders with secured forest rights will be motivated to maintain or enhance their
forests’ carbon stocks.

The 1994 Cameroonian Forestry Law'® and its enabling instruments (implementa-
tion Decree?, the joint MINADT/MINFI/MINFOF Order on the annual forestry
fees?!) constitute the main legal instruments implementing the counties’ forestry pol-
icy. The law and related enabling instruments lay down the forestry, wildlife and fish-
eries regulations within a framework of integrated management, sustainable conserva-
tion and usage.?? The implementation of the aforementioned is thus also relevant to
forest rights, BS and CCM in Cameroon.

1.2 Theoretical and conceptual frameworks

In recent years, the management of natural resources such as forests, the rights attached
thereto and corresponding benefit entitlements have become a significant concern of
legal theorists. Going by the public trust theory of natural resource management, it
provides that the state has the duty to hold natural or environmental resources in trust
for the benefit of the public and not to make them subject to private ownership.?* In
addition, the theory of decentralisation and participation in environmental and natural
resource governance requires the state to achieve sustainability objectives through col-
lective action by ensuring broader and inclusive stakeholder participation. In the same
vein, any meaningful discussion on rights in any field of study and on forest rights and
benefit entitlements as articulated in this chapter cannot proceed without invoking
Hohfeld’s theoretical considerations and analysis of ‘legal rights’>* which has often
been extolled as a paradigm of conceptual clarity of legal rights. Hohfeld’s theory of
legal rights, in a nutshell, seeks to clarify juridical relationships between the relevant
parties.

The concept of forest rights is used in this chapter to depict the property rights tied
to the various types of forests and their resources. In other words, forest rights are
utilised here to represent ownership, access, use and management rights associated
with the different types of forests and their resources. In addition, the concept of BS is

19 Law No. 94/01 of 20 January 1994 to lay down forestry, wildlife and fisheries regulations.

20 Decree No. 95/531/PM of 23 August 1995 setting the terms and conditions of application of the
forest regime.

21  Joint Order No. 122/MINADT/MINFI/MINFOF of 29 April 1998 issued to lay down conditions
for the use of revenue derived from forestry fees.

22 Section 1 of the 1994 Forestry Law.

23 For more on this theory, cf. Tamasang (2007: 4).

24 Hohfeld (1919).
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employed in this chapter to connote the allocation and sharing of benefits derived from
forest management.

Studies conducted on the classification of forests, forest rights and BS in Cameroon
are instructive but not focused on the assessment of their implication for CCM. The
research question guiding this chapter is whether the law on the classification of for-
ests, the rights attached thereto and the BS paradigm favour Sustainable Forest Man-
agement (SFM) and forest conservation enhancing the role of forests in contributing
to CCM in Cameroon? Thus, the thrust of the chapter is to demonstrate the role of
forests in contributing to CCM in Cameroon can only be enhanced with the establish-
ment of a system of adequate forest rights for all relevant stakeholders in forest man-
agement and a fair and equitable benefit allocation and sharing scheme, whose effec-
tive implementation can incentivise SFM and forest conservation. This is more so be-
cause the UNFCCC’s REDD+?° mechanism designed to mitigate climate change has
added financial value to carbon stored in forests which is still considered to be a rela-
tively new forest commodity.

1.3 Methodology

This chapter makes a content analysis of the forestry legal framework, including recent
policy and legal developments on climate change and forest governance such as
REDD+, the UNFCCC, its Kyoto Protocol, the Paris Agreement, and the NDCs. The
author also makes use of desk research consisting of the reading and reviewing of rec-
ords, with the aim of identifying policy and legislative changes that can be recom-
mended with respect to forests, forest rights, BS and how they can enhance the role of
forests in contributing to CCM in Cameroon.

2 Forest types, forest rights and their implications for climate change mitigation
in Cameroon

Forest rights can be described as a bundle of rights that may include various combina-
tions of ownership, access and use, management and alienation rights. In some cases,
a single user may command all of the aforementioned rights, while in other cases, dif-
ferent users may claim some subset of these rights associated with the same area of
forest.2® For instance, it is possible for the state to claim ownership of forest lands

25  Reducing Emissions from Deforestation and Degradation, conservation of forest carbon stocks,
enhancement of forest carbon stocks and sustainable forest management in developing coun-
tries.

26 UNEP (2015: 45); Springer & Larsen (2012: 4); and Climate Focus (2015).
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giving a permit to a private entity to carry out other activities, while at the same time
a community may have the right to live in and use the same forest. In Cameroon, these
rights are poorly defined, weakly enforced, overlapping and - at times - generate tenure
conflicts over these areas.?’” Of particular relevance to CCM, are ownership rights
which are often exclusive; use or usufruct rights, which are more limited than owner-
ship rights, and which can belong to other actors than the owner. They comprise indi-
vidual and collective rights, tangible rights pertaining to physical land and resources
such as trees and intangible rights, which cannot be physically acquired. That for in-
stance applies to carbon credits derived from carbon stored in trees and biomass, which
today constitute a new but controversial forest commodity. This is especially true when
it comes to ownership and benefit due to a lack of existing legislation in Cameroon.

2.1  Types of forests and related rights under Cameroonian law

The 1994 Forestry Law classifies national forest into permanent forest estates (PFE)
and non-permanent forest estates (NPFE).2® PFE comprise lands that are used solely
for forestry and/or as wildlife habitat>® and consists of state and council forests*, cov-
ering at least 30% of the total area of the national territory, reflecting the country’s
ecological diversity.3! NPFE or unclassified forests comprise forest lands that may be
used for other purposes than forestry? and consist of communal forests, community
forests and forests belonging to private individuals.** In classifying forests, the 1994
Forestry legislator established different rights attached to the different types of forests.
The nature and exercise of such rights may also have implications for CCM in Came-
roon.

2.1.1  State forests, rights attached thereto and climate change mitigation
implications

Under Section 24(1) of the 1994 Forestry Law, state forests include (a) areas protected
for wildlife, such as national parks, game reserves, hunting areas, game ranches be-
longing to the state, wildlife sanctuaries, buffer zones and zoological gardens belong-
ing to the state. Section 24(1)(b) provides for forest reserves consisting of production

27  See Korwin (2016); Blomley (2013: 11); and Mboh et al. (2012: 25).
28  Section 20(1).

29  Section 20(2).

30  Section 21(2)(a) and (b).

31  Section 22 (1).

32 Section 20(3).

33 See Section 34(a), (b) and (c) respectively.
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forests, protection forests, integral ecological reserves, recreation forests, teaching and
research forests, plant life sanctuaries, botanical gardens and forest plantations.
Under Section 26(1), the instrument classifying a state forest is expected to take into
account the social environment of the local population, who are entitled to maintain
their logging rights in such forests. However, under Section 26(2), such rights may be
limited if they are contrary to the purpose of the forest. In such a case, the local popu-
lation is entitled to compensation. Article 26(1) of the Decree implementing the 1994
Forestry Law further provides that the population living around state forests is entitled
to maintain their usufruct rights consisting in carrying out within these forests their
traditional activities, such as collecting secondary forest products, notably raffia,
palms, bamboo, cane or foodstuff and firewood.

Article 26(2) of the Decree further provides that in order to meet the domestic needs
for poles and firewood, the neighbouring populations concerned can cut down a num-
ber of trees commensurate to such needs. They are, however, strictly forbidden to sell
or exchange wood from such trees. The respect and effective implementation of these
rights of the local population could constitute an incentive for improved SFM and con-
servation of state forests, both relevant for CCM. This can motivate local populations
to adopt more sustainable exploitation methods that do not contribute to deforestation
and forest degradation, thereby maintaining the carbon stocks of such forests. How-
ever, the forest rights recognised by the aforementioned legal provisions are inade-
quate for the local population since their implementation has not been effective. This
inadequacy is captured in the discussion that follows.

2.1.2  Council forests, rights derived therefrom and climate change mitigation
implications

Under Section 30(1) of the 1994 Forestry Law, a council forest is a forest that has been
classified on behalf of a local council or has been planted by the local council. Section
32(3) provides that forest products stemming from the exploitation of council forests
are the sole property of the council concerned. Under Section 67(2) councils, for the
exploitation of their forests, receive the selling price of forest products and the annual
royalty for the forest area. Section 30(2) determines the management objectives of
council forests, as well as logging rights by the respective local population. These en-
titlements can motivate more SFM of council forests, contributing to CCM. Section
32(3) can also enfold positive implications for CCM then belonging to the council in
question. In the same vein, Section 67(2), which gives the council the right to the en-
titlement of the selling price of forest products and the annual royalty is another incen-
tive for SFM with potential CCM effects. Notwithstanding these promising legal pro-
visions on council forests and rights attached thereto, the law remains inadequate with
respect to the rights of the local population as critically examined below.
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2.1.3  Community forest, rights related thereto and climate change mitigation
implications

Cameroon’s forestry legislation encourages the participation of local populations in
the management of forests and their resources in order to contribute in improving their
livelihoods, notably through community forests (CFs). CFs are defined by the Decree
implementing the 1994 Forestry Law as a forest of the non-permanent forest estate,
object of a management agreement between a village community and the service in
charge of forestry. The management of such forest is the responsibility of the village
community concerned, with the technical assistance of the service in charge of for-
estry. 3

Under Cameroonian law, CFs comprise forest lands that may be used for other pur-
poses than forestry*> and under Section 37(1) of the 1994 Forestry Law. Village com-
munities have the right to participate in the management of forest resources. Forests
which may be subject to a CF management agreement are those situated in the outskirts
of, or close to one or more communities in which the inhabitants carry out their activ-
ities.*® The populations concerned are those that are authorised to carry out their activ-
ities therein not only as custodians of the forest, and within the framework of usufruct
rights, but also as entities recognised under existing legislation.3” Forest products of
all kinds resulting from the management of CFs belong solely to the village commu-
nities concerned.*® Like in the above forest types, CF and the rights flowing from its
management under Cameroonian law are inadequate in enhancing such forests” CCM
role. This inadequacy is given a critical assessment below.

2.1.4  Communal forests, rights emanating therefrom and climate change
mitigation implications

According to Section 34(a) of the 1994 Forestry Law, communal forests comprise for-
est lands that may be used for other purposes than forestry. Under Section 35, commu-
nal forests include orchards, agricultural plantations, fallow land, wooded land adjoin-
ing an agricultural farm, pastoral and agro-forestry facilities. Citizens living around
communal forests are granted logging rights. However, for purposes of conservation
or protection, the minister in charge of forests may restrict such rights, particularly in

34 Article 3(11) of the Decree.

35  Section 34(b) of the 1994 Forestry Law.

36  Article 27(2) of the Decree.

37  For more on this, cf. Tamasang (2007: 159).

38  Section 37(5) of the 1994 Forestry Law. See also the proviso to Section 67 of the 1994 Forestry
Law which provides that village communities and individuals are only entitled to payment of
the selling price of the products extracted from their forests.
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relation to grazing, pasturing, felling, logging and mutilation of protected species.?’
Notwithstanding the aforementioned, for the development of neighbouring village
communities of certain communal forests under exploitation, part of the proceeds from
the sale of forest products are reserved for these communities.*® The effective imple-
mentation of the rights attached to communal forests can produce positive CCM out-
comes. For instance, their right to a share the proceeds from the sale of forest products
can incentivise them to avoid unsustainable activities that lead to forest destruction
which in turn contributes to climate change.

2.1.5  Private forests, rights thereto attached and climate change mitigation
implications

According to Section 34(c) of the 1994 Forestry Law, private forest comprises forest
lands that may be used for other purposes than forestry. Under Section 39(1) individual
natural persons or corporate bodies may plant forests on land they acquire in accord-
ance with the laws and regulations in force referred to as private forests. However, the
ownership over natural resources in private forests is limited by Section 39(4) accord-
ing to which forest products under Section 9(2) (which classifies various products or
resources as special*!) belong to the state. The state’s monopoly over such special
products may stifle incentives to support SFM and forest conservation efforts with
negative CCM outcomes. Within the framework of REDD+ implementation, such spe-
cial products may be extended to include carbon stored in trees and under this legal
construct, most carbon credits realised from REDD+ within private forests belongs to
the state. This bears the significant risk of private forest owners being exempted from
adequate financial rewards, thus de-incentivising SFM and conservation efforts as well
as hindering positive CCM results. This insufficiency of the law will be elaborated
further in the sub-section below.

2.2 Discussion on forest types, rights thereto attached and climate change
mitigation implications under Cameroonian law

Cameroonian forestry legislation provides different stakeholders in forest management
with a bundle of rights attached to the various forest types. The adequate implementa-
tion of such rights may be favourable or disfavourable to CCM. The law makes it

39  Section 36(1) of the 1994 Forestry Law.

40  Section 68(2) of the 1994 Forestry Law.

41  Section 9(2) of the 1994 Forestry Law classifies various products as special and belonging to
the state: namely, ebony, ivory, wild animal horns, certain plants and medicinal species or those
which are of particular interest.
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obligatory to consider these rights especially in light of the social interests of local
populations. In this respect, the right to benefit belongs to the various forest owners,
managers and users, with an additional use right (rights to harvest and use forest prod-
ucts) accorded to the local population under basically all forest types in Cameroon. In
the same spirit, the UN-REDD Programme standards under Criterion 7 requires na-
tional REDD+ programmes to respect and promote the recognition and exercise of the
rights of indigenous peoples (IPs), local communities and other vulnerable and mar-
ginalised groups to land, territories and resources, including carbon.*? Despite the
promising legal provisions guaranteeing the enjoyment of forest rights by relevant
stakeholders in forest management under Cameroonian law, especially the rights of
local populations are considered inadequate as their implementation has not been ef-
fective. This reality is stifling incentives to support SFM, forest conservation efforts
and CCM.

Although Section 8(1) of the 1994 Forestry Law recognises the rights of the local
population to harvest all forest products freely for their personal use, except the pro-
tected species, it precludes any sale of such products. In the same manner, Article 26(2)
of the Decree implementing the 1994 Forestry Law strictly forbid neighbouring popu-
lations from selling or exchanging wood from trees harvested in order to meet the do-
mestic needs for poles and firewood. Also, under Section 26(2) of the 1994 Forestry
Law, logging rights of the local population guaranteed under Section 26(1) may be
limited if they are contrary to the purpose of the forest. Such legal restrictions are harsh
on communities living in close proximity to such forest resources as their subsistence
entirely depends on them. Furthermore, forests are subject to multiple and conflicting
usages. Stakeholders in forest management have different and often opposing rights
and mandates over forest areas. Often numerous plans exist in the same forests target-
ing different priorities. Such priorities deal for instance with timber harvesting, biodi-
versity conservation, the collection of non-timber forest products, agriculture etc. Con-
flicting natural resource policies do not create a sound forestry policy and legislative
base to promote CCM. The fact that Cameroon does not have a comprehensive land
use plan leads to problems of overlapping usage titles. Conflicts have been noted be-
tween and among conservation priorities, mining and logging concessions and the live-
lihoods of local populations.** These conflicts also carry the potential for large-scale
forest destruction lacking a favourable legal environment for CCM.

Moreover, a critical assessment of relevant laws reveals that the bundle of rights
available for local communities tend to be more limited to use and management rights
(and often) for a limited period of time (e.g. 25 years for CF*#) despite the long-term

42 See UN-REDD Programme (2011: criterion 7).
43 See Megevand et al. (2013: 127).
44 See Articles 37, 38 & 39 of the 1994 Forestry Law.
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investment needed in many forest areas for sustainable management. The forestry law
also limits forest tenure and management rights of local communities by for instance:

e providing maximum limits for CF areas (5,000 hectares);

e non-recognition of existing customary forest tenure claims; and

o restricting CF to selected forest areas on the outskirt.
The forestry law further contains legal clauses that allow the state to repossess forests
if management is not deemed acceptable, leaving communities vulnerable. The CF
model is seen as a weak response to customary claims, providing only temporary and
easily revoked use and management rights to small and degraded forest areas.*> This
creates insecurity which is a potential driver for unsustainable activities which do not
favour CCM.

Moreover, the acquisition and management of CF are slow due to stringent legal
requirements, cumbersome and costly procedures.*® Some CFs in Cameroon have also
resulted in negative experiences such as confiscation by elites in complicity with busi-
ness interests with the low involvement of communities, resulting in mismanagement
and embezzlement of revenues.*’ In fact, CF is perceived negatively because of the
failure to deliver broad-based positive community benefits compounded by corruption
and administrative inconveniences that decrease the motivation of communities to ac-
quire and manage CF.

In addition, forest tenure rights take a weaker form with implications for effective
forest stewardship as vulnerable forest-dependent people are granted limited usufruct
rights while economically valuable resources are claimed by the state and its business
allies. In fact, customary ownership of forests and its valuable resources are at times
“hijacked” from local populations, making them tenants of the state and subject to state
regulation. Forest-dependent people consider forest resource management under state
control as unfair and merely beneficial to industrial forestry companies.*®

Cameroon’s land and forest tenure laws create a degree of uncertainty regarding
tenure rights. In particular, customary tenure is generally not recognised under the
Land Tenure Ordinance as all land without a registered land title is treated as state
land* implying that customary landholdings are also treated as state-owned land

45  Carodenuto et al. (2014: 121).

46  The 1994 Forestry Law allows local communities to apply for and obtain CF under stringent
conditions such as the need to create a legal management entity which is not necessary, devel-
oping management plan, annual report writing, and recording inventories; which are cumber-
some and hard for local communities to comply.

47 Fobissie et al. (2012: 15).

48 Chiaetal. (2013: 499). See also Awung & Marchant (2016: 20).

49  Cameroon land tenure is governed by Ordinance No. 74/1 of 6 July 1974 to establish rules
governing land tenure, the 1995 Indicative Land Use Framework, and other pieces of legislation
including the local cultural and traditional land tenure systems and according to the 1974 Land
Ordinance, all uninhabited forestland without land title is owned by the state which abolishes
ancestral rights that were recognised in the pre-independence period, making registration the
only way to claim ownership and places all unregistered lands under state control. Land
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including their forests. Most forests in Cameroon are classified as national and state-
owned despite century-old claims by forest-dependent communities and their contri-
butions to SFM and limited contributions of state-controlled forests to local livelihoods
and development. Indeed, there is a general conception that IPs’ forest tenure rights
were established even before the state came into existence. It is thus critical that forest-
dependent communities be given more forest ownership and management rights. Oth-
erwise, they may resist such forest management projects as for example in the case of
the local population against the Kilum-Ijum Mountain Biodiversity Conservation pro-
ject.”® If the state continues with the exclusionary policy and if the rights of vulnerable
communities are not strengthened, they have little incentive to protect forests. In fact,
it has been suggested that effective decentralisation of forest management rights and
responsibilities, especially with the involvement of local communities, can provide for
more effective management of forest resources compared to state-managed forests.>!
Without secure tenure, local forest users have few incentives and lack the legal man-
date to invest in protecting forests.’> The importance of strengthening forest tenure
rights, especially for IPs and local communities is well recognised under the REDD+
initiative. At the 16" Conference of Parties to the UNFCCC in Cancun in 2010, social
and environmental safeguards were developed to avoid the negative impacts of
REDD+ actions® including “respect for the knowledge and rights of indigenous peo-
ples and members of local communities”,>* and “the full and effective participation of
relevant stakeholders, in particular, indigenous peoples and local communities”.>> Le-
gal certainty of forest tenure rights is a prerequisite for reducing environmental and
social risks. > In the absence of a comprehensive policy to address the rights of forest-
dependent communities in Cameroon, certain ad hoc policies have been established
for individual programmes in response to pressure from international organisations.
For instance, to meet the World Bank Operational Policies on IPs, the Pygmy Peoples
Development Plan was established as part of the Forest and Environment Sector Pro-
gramme to facilitate access to CF by the Pygmies such as the Baka people and to ensure
fair distribution of the annual forestry fees (referred to herein by its French acronym

certificate is the official certificate of real property rights according to Article 1 of Decree No.
6/165 of 27 April 1976 to establish the conditions for obtaining land certificates as amended
and supplemented by Decree No. 2005/481 of 16 December 2005.

50  The government of Cameroon, in its effort to maintain the natural biodiversity of the Kilum-
Ijim mountain forest, entered into a contract with the NGO BirdLife International to conserve
the mountain’s forest. This decision was taken without involving the inhabitants who were all
asked to quit the forest. As a result, the decision was never implemented due to resistance from
the local population.

51  Viana et al. (2012: 12); Tassa et al. (2010); and Lastarria-Cornhiel et al. (2012: 102).

52 Sam & Shepherd (2011).

53  UNFCCC Decision 1/CP.16 (“Cancun Agreement”), Appendix I.

54 Paragraph 2(c).

55  Paragraph 2(d).

56 Day & Naughton-Treves (2012: 1); and Moore et al. (2012: 83).
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as RFAY") and the Wildlife Tax. The Voluntary Guidelines on Responsible Govern-
ance of Tenure further stresses the need for national laws and processes to protect
communities with customary tenure systems from encroachment or displacement,
helping communities document and publicly make available information about the for-
ests and lands they control and to register documented customary systems in order to
secure customary rights.’® Be that as it may, a complete bundle of rights under CF
could also promote better protection of standing forest and restoration of degraded
forest.’® There is a growing body of literature linking community forest rights with
healthier forests and lower CO2 emissions. Legal recognition and government support
of community forest rights can thus help maintain and protect healthy forests, ensuring
their role as carbon sinks.*

Forest communities already have a genuine interest in protecting forests, as they
depend on them for their livelihoods and culture. In line with this opportunity to sus-
tainably manage forests, Cameroon under the REDD+ readiness process has engaged
forest-dependent communities as a key stakeholder though with very limited represen-
tation of only one member out of the 19 members constituting the National REDD+
Steering Committee.®' It has been suggested that the government can meet its climate
goals while also improving citizens’ livelihoods by protecting and expanding the
amount of officially recognised CFs.%? These can sequester considerable amounts of
carbon. Important carbon stocks in many forests around the world have been main-
tained and enhanced thanks to the management practices of local communities, which
range from conservation to reforestation to community fire management.®> Hence, en-
hancing forest rights of forest communities presents an enormous opportunity to fight
climate change. This would, of course, require the need to simplify the conditions and
procedures for the acquisition and management of CFs. Strengthening community for-
est rights is not just question pertaining to land and resources. It is also a cost-effective
CCM solution. In fact, community forest rights should be part of the national CCM
Policy. However, it’s not sufficient to legally recognise their forest rights. The govern-
ment must also protect these rights by supporting communities in the sustainable man-
agement of their forests.

Customary rules should prescribe clear and acceptable claims to lands for forest-
dependent communities while such claims should not be contradicted or nullified by

57  Redevance forestiere annuelle.

58 See UNEP (2015: 49).

59  Bond (2009: 99).

60  See <http://www.wri.org/blog/2014/12/why-community-forest-rights-should-be-part-national-
climate-change-policies> (accessed 22-3-2018).

61  See Order No. 103/CAB/PM of 13 June 2012 pertaining to the creation, the organisation, and
the operation of the REDD+ Steering Committee.

62  See <http://www.wri.org/blog/2014/07/community-forests-undervalued-approach-climate-
change-mitigation> (accessed 22-3-2018).

63 FAO (2010: 4).
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state regulation. This insufficiency of the law in recognising such claim rights leaves
communities vulnerable to losing their land, making forests vulnerable to being cut
down. Thus, strengthening customary tenure rights over forest lands can guarantee le-
gitimacy and local support for SFM and forest conservation which are good for CCM.
Strengthening customary tenure rights has to be understood as the process by which
the government legally and unequivocally cedes claims of forest ownership and man-
agement rights to local communities that have historically used and occupied such for-
ests. However, the strengthening of such rights for forest-dependent communities
should go in tandem with the enforcement and monitoring of related legal reforms.

2.2.1  Clarification of carbon rights as a new forest resource under Cameroonian
law

International legal instruments® envisage a new forest product known as carbon,
which could emerge as a tradable commodity in the process of mitigating climate
change. While this has been commended as a laudable initiative, the instruments, un-
fortunately, do not clearly define the rights relating to this transaction. This probably
explains why such initiative had never really been successful within the SFM conver-
sation. REDD+ negotiations which are an upshot of the UNFCCC and its numerous
Conference of Parties’ decisions have not made the situation any better in terms of
clarifying carbon BS under this new forest management paradigm. The majority of the
countries, including Cameroon, are therefore at odds as to crafting domestic legislation
relating to the subject. Another explanation for the silence is that it is a relatively new
development in the forest management paradigm requiring ample time to monitor its
operation in national settings. The legal clarification of carbon rights could be chal-
lenging, as multiple stakeholders may claim rights over forest carbon, including com-
munities, governments and carbon project implementers. Ownership of carbon rights
is a contentious issue® as most of the REDD+ participating countries, including Cam-
eroon, do not have explicit laws regarding the carbon rights. In addition to forest tenure
clarification, the question as to who should own the carbon embodied in both old and
new forests requires legal clarity in Cameroon. This would create an incentive for en-
gagement in forest carbon sequestration projects which could become favourable for
CCM.

Following the classification of forests under Cameroonian law, rights over carbon
may belong to the state, councils, a group such as a community or an individual. On
the strength of forest classification, the right to carbon would belong to the state where
it is a state forest while the right to carbon on community and private forests would

64  Cf. Kyoto Protocol to the UNFCCC.
65  Sherpa & Brower (2015: 27); and Loft et al. (2015: 1036).
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belong to the owners of these forests,*® and the carbon on council forests and national
land would respectively belong to councils®’ and to the nation managed by the state.
Thus, carbon can be made a publicly owned resource, a communal resource or a private
resource. However, certain forest products are classified as special, and the list of spe-
cial products is fixed when necessary, by the competent ministry.*® The discretionary
power of the minister may also allow the inclusion of carbon into the special products
list. Under this legal construct, most carbon credits realised will go to the state with
significant risk that communities will not reap adequate financial rewards, stifling in-
centives to support forest conservation efforts. In fact, in Cameroon, most forests stor-
ing carbon are mostly owned by the state who will by implication be the main benefi-
ciary of any carbon benefit. Options for the clarification of carbon rights have been
suggested by Costenbader as follows:*

e  The carbon is privately owned expressed in a contract or a covenant that runs
with the land, binding anyone who owns the property in the future; or the
carbon is the object of a separate, alienable property right, such as a usufruct
right'® or profit a prendre’', which the owner can sell without conveying land
ownership.

e  The carbon is a publicly owned asset where the government holds it as trustee
for the benefit of forest owners or of the public, with the power to sell it.

Where carbon projects are planned and implemented in a centralised manner, payment
for carbon benefits can be allocated and distributed through the existing RFA BS
mechanisms. From the foregoing, one may conclude that carbon rights are rights over
an ‘intangible asset’ referred to as carbon, a new form of resource which may or may
not be separate from trees / biomass in which it resides, and which may be transferred
or commercialised separately.

Generally, one of the major factors driving forest destruction in Cameroon is due to
inadequate and insecure rights over forests and its resources. Consequently, enhancing
and securing such rights is fundamental when ensuring the long-term permanence of
the CCM role of forests. The participatory approach adopted under the REDD+

66  Natural resources found within a private forest are owned by the individual as defined by Sec-
tion 39(1) of the 1994 Forestry Law.

67  Article 32(3) of the 1994 Forestry Law which states that forest products of all kinds resulting
from the exploitation of council forest shall be the sole property of the council concerned.

68  Section 9(2) of the 1994 Forestry Law classifies various products or resources as special and
thus as belonging to the state: namely, ebony, ivory, wild animal horns, certain plants and me-
dicinal species or those which are of particular interest.

69  Costenbader (2011: 27).

70  Usufruct is “the right of enjoying a thing, the property of which is vested in another, and to draw
from the same all the profit, utility and advantage which it may produce, without altering the
substance of the thing”.

71  Profit a prendre is “the right to share in the land owned by another. In particular, profit a prendre
enables a person to take part of the soil or produce of land that someone else owns”.
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readiness process could build genuine support, especially from forest-dependent com-
munities if there is strong political will to initiate reforms that enhance and protect
their rights thereby making these communities active stakeholders in forest manage-
ment - especially in the context of CCM.

3 Benefit-sharing in the context of forest management and implications for
climate change mitigation under Cameroonian law

BS may be defined as the distribution of monetary and non-monetary benefits derived
from forest management to relevant stakeholders within a country’s legal architecture.
With the advent of carbon as a forest commodity, it is important to highlight carbon in
the context of BS, which has been defined as an -2

agreement between stakeholders, such as private sector, local communities, government and non-

profit organisations, about the equitable distribution of benefits related to the commercialisation

of forest carbon.
Carbon BS may therefore be understood as the distribution of benefits derived from
the sale of carbon credits. BS considerations are important determinants of forest-
based efforts to mitigate climate change. Yet, an appropriate mechanism for fair and
equitable BS is challenging. A well-functioning BS scheme provides incentives for
actions that protect forests, which is essential for CCM. There are existing BS mecha-
nisms under Cameroonian law, but just like carbon rights, there is a limited appetite to
establish a legislative carbon BS scheme in Cameroon to date. However, there are ex-
isting formulae for BS on which carbon BS may hinge.

3.1  Current benefit-sharing schemes under Cameroonian law and implications for
climate change mitigation

BS constitutes a key aspect of CCM because it helps to create necessary incentives to
engage in SFM, forest conservation and carbon projects. When designed and imple-
mented appropriately, a BS mechanism can encourage climate-smart forestry. An ef-
fective, fair and equitable paradigm for BS can secure the positive outcome of SFM,
forest conservation and carbon projects while unfair and inequitable distribution is a
threat to participation in such efforts. In fact, a fair and equitable BS mechanism that
is well implemented can incentivise SFM and forest conservation by forest rights hold-
ers and can lead to decreased pressure on forest ecosystems, and by extension enhance
the role of the forest in contributing to CCM while, unfair and inequitable BS mecha-
nism is a disincentive to SFM and forest conservation and can lead to increased

72 Lindhjem et al. (2010: 25).
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pressure on forest ecosystems, and by extension limit forests’ CCM role. In the case
of carbon BS, one of the challenges is the task of receiving funds from international
sources and distributing them fairly and equitably to relevant national actors. National
and foreign investors and other supporting actors most relevant to national forest gov-
ernance will require fair and equitable BS arrangements to compensate them for their
participation in SFM, forest conservation and carbon projects. Thus, a BS scheme
needs to target different actors across various levels. A BS formula is complex to es-
tablish, due to the range of stakeholders involved, their interests and scales at which
they intervene in SFM, forest conservation and carbon projects. The establishment of
a BS mechanism across levels that is accepted by relevant stakeholders is challenging
but critical. Such a mechanism should not only look at rules and modalities for distri-
bution, but also at how conflicts arising in the process can be resolved so that incen-
tives do not generate countervailing reactions.”> A generic approach to BS is not ap-
propriate because every country is likely to have unique circumstances, preferences
and needs that inevitably influence BS arrangements.

In the case of carbon, there are no specific legal provisions in Cameroon on how
carbon benefits will be shared among relevant actors. In the absence of such legal
specificity, Cameroon’s approach to national carbon BS can be derived from Came-
roon’s REDD+ Readiness Preparation Proposal (R-PP). This approach is based on the
experience of other revenue sharing mechanisms currently in place, such as the redis-
tribution mechanism of annual forestry fees (RFA).”* Under relevant legislations, roy-
alties or revenues from the exploitation of forest resources are paid to the state.” In
fact, any economic and financial benefits resulting from the exploitation of forest re-
sources are subject to the payment of royalties (RFA) to the state.”® In turn, the state
distributes royalties collected in the following proportions: 50% to the state, 20% to
municipalities adjacent to the forest concessions, 20% to FEICOM (Special Equipment
and Inter-municipality Intervention Fund) and 10% to the local population affected by
the project.”” In addition to this scheme, the 1994 Forestry Law requires the project
owner to undertake to carry out industrial installations, developmental works and to

73  Minang et al. (2014).

74 Forest Carbon Partnership Facility Cameroon (2013: 72).

75  Cf. Sections 66, 67 and 68 of the 1994 Forestry Law. These provisions are supplemented by
those of Section 14(2) of Law No. 98/9 of 1 July 1998 Finance Law of the Republic of Came-
roon, which fixed the annual forestry fee at CFAF 1,500/ha for forest concessions and CFAF
2,500/ha for the exploitation of sales of standing volume. The same provisions provide for the
distribution of the said annual forestry fee as follows: 50% for the state, 40% for local councils
and 10% for bordering villages. See also Decree No. 96/642/PM of 17 September 1996, fixing
the amount and the modalities of tax recovery and the rights of royalties relating to forestry
activities.

76  Decree No. 96/642/PM of 17 September 1996, fixing the amount and the modalities of tax re-
covery and the rights of royalties and tax relative to forestry activities.

77  Decree No. 96/237/PM of 10 April 1996 defining the conditions for the functioning of special
funds provided in the 1994 Forestry Law.
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provide social amenities for the benefit of the local population.”® Joint Order No.
122/MINADT/MINFI/MINFOF of 29 April 1998 issued to lay down conditions for
the use of revenue derived from forestry fees was found to be ineffective and was
replaced by another joint order issued on 3 June 2010, which because of implementa-
tion difficulties, was subsequently repealed by joint Order No. 76/MINADT/
MINFI/MINFOF of 26 June 2012 to lay down conditions for the planning, use and
monitoring of the management of forest and wildlife revenue allocated to councils and
local communities.”

BS revolves around different kinds of benefits to be shared, how stakeholders are
entitled to receive the benefits and the rules governing the allocation and sharing of
those benefits. With respect to the different kinds of benefits, they can be grouped as
either being monetary or non-monetary in nature. This is in line with the prescription
of Article 5(4) of the Nagoya Protocol on Access to Genetic Resources and the Fair
and Equitable Sharing of Benefits Arising from their Utilization.?® From a monetary
point of view, benefits are allocated and shared under the RFA system in Cameroon as
seen above. Apart from direct cash flows, non-monetary benefits could also be made
by building social infrastructures promoting community development and poverty re-
duction activities. In this respect, Sections 50 and 61(3) & (4) of the 1994 Forestry
Law require the project participant to undertake to carry out industrial installations,
developmental works and to provide social amenities for the benefit of the local pop-
ulation. From another perspective, there are three main types of benefits:

The first type comprises the (net) benefits from the implementation of a carbon pro-
ject under which those implementing it may derive gains from the sale of carbon cred-
its with the direct costs consisting of transaction and implementation costs, such as for
guarding forests against illegal logging and forest clearing. The second type consists
of (net) benefits from changes in forest use such as the foregone agricultural and timber
rent (profit), or the opportunity costs of forest conservation. That is, lost opportunities
because some uses are stopped or downscaled. The third type of benefits consists of
indirect (net) benefits from the implementation of carbon projects, including improved
governance, such as strengthening of tenure rights and law enforcement, technology
transfer, enhanced participation in decision-making, preservation of biodiversity
and/or other ecosystem services and infrastructure provisions.®!

78  This includes construction of roads, bridges, schools, hospitals, and recreational facilities. See
Sections 50(3) and 61(3) and (4) of the 1994 Forestry Law.

79  Assembe-Mvondo et al. (2015: 1).

80  See the Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable Sharing of
Benefits Arising from their Utilization to the Convention on Biological Diversity which aims at
sharing the benefits arising from the utilisation of genetic resources in a fair and equitable way.
It entered into force on 12 October 2014, 90 days after the date of deposit of the fiftieth instru-
ment of ratification.

81  See generally Luttrell et al. (2013); Denier et al. (2014); Lindhjem et al. (2010); and Loft et al.
(2014).
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With respect to the stakeholders entitled to receive the benefits, the RFA has clearly
identified the various stakeholders to include the state, councils in case of council for-
ests and the municipalities adjacent to the forest concessions. Individuals are eligible
in the case of private forests, FEICOM, the local population affected by the project
and local communities in the case of CFs. However, the beneficiaries of benefits in-
crease with the multiplicity of stakeholders with divergent interests involved in carbon
projects implementation such as project developers and implementers, wider commu-
nities, intermediaries and relevant government departments. If a programme is too nar-
rowly targeted and focuses on just a few key actors, it risks not being sufficiently broad
enough to align incentives, cultivate support, build legitimacy and prevent leakage.®?

The rules governing the allocation and sharing of benefits are those found under the
existing RFA in Cameroon, which are held not be fair and equitable with respect to the
meagre percentage allocated to the local population and the unfair procedures for the
transmission of the revenue to the local communities, which must pass through unac-
countable local councils and under the management of corrupt elites.

3.2 Discussion on benefit-sharing under Cameroonian law and implications for
climate change mitigation

The long-term success of forest-based CCM efforts depends upon ensuring that BS
under any scheme is perceived as fair and equitable by relevant stakeholders especially
forest-dependent communities. The BS mechanism as provided by the RFA in Came-
roon leaves much to be desired in terms of value, fairness, equality and transparency.
In fact, the scheme is plagued with a number of flaws. The materialisation of BS has
been weak. The Ministries of Forestry and Finance negotiate the terms of BS with no
consultation process with the local community before fixing the amount to be paid
contrary to the requirement to hold a briefing meeting during which the community
through the traditional authorities is notified of the envisaged amount.®* The 10% share
seems insignificant compared to what companies extract from the forest and compared
to what they pay into the Public Treasury. The BS scheme allocating only 10% of
revenue to local communities is likely to trigger negative responses from community
members. This is so because they may contend that this proportion is inadequate and
cannot provide the infrastructure required for sustainable societal development.®* The
meagre 10% share allocated to local communities is managed by local governments
with a widespread report by communities on the insufficient investment of the revenue

82 Kelley etal. (2012: 4).

83  See Decree No. 96/237/PM of 10 April 1996, fixing the modalities of the functioning of the
special fund for Forestry, Wildlife and Fisheries.

84  Alemagi (2011: 70).
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in concerned villages. The 10% often end up in private pockets of elites as a result of
the top-down preferences of central and local governments on communities. The man-
agement of the RFA at the community level has been very controversial because of
large-scale misappropriation. BS, which is often thought to be pro-poor is not neces-
sarily pro-poor in nature as in some forest communities, more powerful actors tend to
be given priority in benefits sharing.® Elite capture and diversion of benefits can lead
to perverse incentives with a tendency to degrade forests or to result in the exclusion
of vulnerable right holders from benefits, compromising forests” CCM role.

The RFA BS mechanism, which is also proposed in the R-PP for the sharing of
carbon benefits is inappropriate as it has been plagued by problems since its inception,
evident by insufficient transparency over the use of funds, which is prone to misappro-
priation, both within MINFT and at the municipal and village levels with limited mech-
anism for independent actors to hold them accountable. In this respect, benefits could
be captured at higher levels, without reaching those who matter most and who have
less power to influence such processes. This could undermine local populations’ par-
ticipation and support for SFM, forest conservation and carbon projects and potentially
endanger the permanence of any carbon being sequestered over the long term. The
weaknesses in Cameroon’s BS system require numerous adjustments in terms of nec-
essary legal reforms.

Indonesia’s July 2009 REDD Revenue-Sharing Regulation was the first of its kind
in providing that national, municipal, and provincial governments would receive 10-
50% of carbon credit funds from forest projects, while local forest communities would
receive 20-70%, depending on the type of forest. For instance, in ‘customary’ forests,
government would receive 10%, communities 70% and developers 20%.%

A key concern is that of giving large sums of money to governments with poor track
records, low institutional and governance capacities and weak commitments to trans-
parency, accountability and participation, a weak rule of law and inadequate public
financial management capacity.®” In the case of carbon benefits, there is genuine con-
cern that governments or brokers will appropriate carbon revenue.®® The RFA BS
mechanism in Cameroon suggests that IPs and local communities may be at risk of not
receiving adequate shares of carbon benefits, especially in light of the high potential
for corruption. In fact, IPs in Cameroon continue to be concerned about accountability
and embezzlement by local and national elites at the expense of local economic devel-
opment and welfare. Not only will they receive little or no payment under the RFA BS
scheme. They are deemed to even lose their traditional rights to forests and associated
resources. Poverty remains endemic in most forest communities that accommodate

85 Sam & Shepherd (2011).
86  Costenbader (2009: 78).
87 Ibid: 57.

88  Katerere et al. (2009: 19).
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logging concessions with the two main beneficiaries of revenues being the government
and the forest products firms. Carbon benefits may not go beyond these categories of
stakeholders, which may cause local communities to embark on more unsustainable
forest activities out of frustration. Explicit controls are therefore required to prevent
the capture of benefits. This requires the establishment of a system that is fair, equita-
ble and transparent, which instils confidence and must be given a legal base through
legislation. If stakeholders do not perceive the BS scheme as fair and equitable, the
legitimacy of SFM, forest conservation, carbon projects and buy-ins from dissatisfied
stakeholders will be weakened.

In general, such a system must strive to ensure that payments are allocated and
shared in a manner that is both fair and equitable (adequately compensate relevant
stakeholders especially forest-dependent communities) as well as effective (leading to
forest-based carbon emissions reductions and carbon stocks enhancement). The BS
paradigm established by the Nagoya Protocol on Access to Genetic Resources and the
Fair and Equitable Sharing of Benefits is worth mentioning here. In accordance with
Article 15(3) and (7) of the Convention on Biological Diversity, benefits should be
shared in a fair and equitable way and that such sharing shall be upon mutually agreed
terms.?’ Article 5(2) and (3) of the Protocol directs that each Party takes legislative,
administrative or policy measures, as appropriate, with the aim of ensuring that bene-
fits arising from the utilisation of genetic resources that are held by indigenous and
local communities, in accordance with domestic legislation regarding the established
rights of these indigenous and local communities over these genetic resources are
shared in a fair and equitable way with the communities concerned and based on mu-
tually agreed terms. Although not designed for forest and carbon BS, the Nagoya Pro-
tocol’s BS mechanism can be adopted by the government in designing an appropriate
BS mechanism.

Fundamental issues in the design of a BS mechanism include criteria for allocating
benefits, eligibility to benefit, transparency in the process, the timing of payment and
the responsibilities of actors in the BS process at all levels. In designing such a scheme,
special attention must be given to the marginalised and vulnerable forest-dependent
communities, who have limited voices and influence. Their special involvement in the
design of a BS mechanism in Cameroon will provide incentives for actions that are
relevant for forest protection, as well as building trust and legitimacy, strengthen local
governance and aligning BS with pro-poor and local development strategies, which
are all essential for CCM. In the light of this reasoning, the UN-REDD Programme
standards under Criterion 12 requires that the design, planning and implementation of
national REDD+ programmes among others, should ensure equitable, non-

89  See Article 5(1) of the Nagoya Protocol on Access to Genetic Resources and the Fair and Equi-
table Sharing of Benefits Arising from their Utilization to the Convention on Biological Diver-
sity.
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discriminatory and transparent BS among relevant stakeholders, with special attention
to the most vulnerable and marginalised groups.® It is therefore imperative to consider
paying benefits to communities’ accounts without going through local governments.
One option being tested in Brazil under the REDD+ initiative is to use commercial
banks to transfer payments from the voluntary carbon market to farmers and commu-
nity organisations.” Appropriate BS arrangement can induce cooperation,”? SFM and
forest conservation that enhance the role of the forest in contributing to CCM.

If the proposed BS framework is not considered by policymakers, revenue will con-
tinue to be distributed based on the existing flawed RFA BS mechanism, where reve-
nue accrues to the state, local councils and elites at the detriment of local communities,
undermining SFM which is not healthy for CCM. An appropriate BS mechanism also
requires that a conducive institutional set-up is established to deliver and manage such
benefits.

4 Conclusions and recommendations
4.1 Conclusions

This chapter has established that Cameroonian law has classified forests into various
types, giving different categories of stakeholders including the state, councils, local
communities and private individuals or corporate entities the enjoyment of a bundle of
rights attached to the various forest types. These categories of forest right holders are
also entitled to benefits derived from forest management. The development of the car-
bon concept has also increased the number of stakeholders in forest management, who
enjoy some rights with corresponding carbon benefits entitlements. However, some
stakeholders involved in forest management such as forest-dependent communities en-
joy limited and weaker rights with inadequate benefits compared to the councils, the
state, its well-positioned elites and its economic business allies under the RFA on
which carbon BS will hinge. The forest rights and the RFA BS mechanism have not
been effectively implemented. More often, vulnerable groups face implementation
challenges, mostly related to poor governance, posing as a major constraint to forest’s
contribution to CCM. Thus, although the forestry legal framework classifies forests
and puts in place a bundle of forest rights enjoyed by different categories of stakehold-
ers with corresponding BS scheme, inherent weaknesses exist in the law. The prevail-
ing forest rights arrangements and BS frameworks in Cameroon are inadequate to in-
centivise forest-dependent communities to practice SFM, forest conservation and

90 See UN-REDD Programme (2011: criterion 12).
91 Bond (2009: 103).
92  See IUCN (2009: 5).
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engage in carbon projects which is not healthy for CCM. Government actions that
weaken the exercise of limited and weak forest rights and the unfair and inequitable
BS mechanism could contribute to forest destruction and carbon emissions that can
compromise forest-based CCM efforts. Despite a theoretical decentralisation and
transfer of powers and rights with corresponding benefits to different forest stakehold-
ers, the practical forestry management reinforces a central stakeholders’ power with
strong political and economic incentives for elites and central bureaucracies to consol-
idate their control over forests. In fact, the poor enforcement of the forestry legislation
with respect to forest rights and BS owing to weak governance, an absence of the rule
of law, vested interests and insufficient political will, has led to a wide gap between
policy rhetoric and on-the-ground practice. Under the existing legal and governance
reality, the role of the forest in contributing to CCM is greatly hindered, underscoring
the urgent need for legislative reforms, which seem critical if the government of Cam-
eroon wishes to deliver its promise under the NDCs in achieving the goals of the Paris
Agreement.”

4.2 Recommendations

A key recommendation calls for an enhancement of the role of forests in contributing
to CCM under Cameroonian law. Relevant laws need to be revised to effectively de-
centralise and promote participatory forest management that gives adequate forest
rights to the relevant stakeholders. An appropriate forest management and a corre-
sponding fair and equitable BS paradigm need to be supported by a genuine political
commitment that allows and fosters on-the-ground implementation. This is premised
on the reasoning that adequate rights over forest management with an associated fair
and equitable BS paradigm encourage more SFM, forest conservation and carbon pro-
jects for a better forest-based CCM outcome. In order to enhance forests’ contribution
to CCM in Cameroon, there is a need for forest management to operate in a legal con-
text of adequate and secure forest rights for relevant stakeholders. Moreover, the BS
formula needs to be harnessed to overcome the inherent flaws plaguing the RFA BS
scheme.
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Chapter 7:
Indigenous peoples and climate change in Cameroon

Daniel Armel Owona Mbarga

1 Introduction

Climate change is defined as modifications of the climate attributed directly or indi-
rectly to human activity that alters the global atmosphere, contributing to natural cli-
mate variability over comparable time periods.! These changes are a reality. Indeed,
the recurrence of extreme weather events? around the world is evidence of the fact that
a gradual alteration of the climate system is happening. Proven or potential impacts
are increasingly evident as a result of global warming, which are both harmful to hu-
mans and global ecosystems.?

Cameroon has also been affected by these climatic changes as evidenced in the var-
ious agro-ecological zones.* There have been floods, recurrent droughts, strong winds,
heavy rainfall and significant annual water variations.’ In addition, rising temperatures
have increased evapotranspiration, leading to more frequent storms.® The most devas-
tating cases occurred in 2000, 2003 and 2007 in the coastal highlands of the south west
of the country, causing US$ 450,000 worth of damage.’

1 Article 1, United Nations Framework Convention on Climate Change of 9 May 1992.

2 Among the extreme events caused by climate change we have heat waves, droughts, floods,
cyclones and forest fires. See IPCC (2014: 8).

3 Ibid: 4.

4 These are zones defined according to their ecological, climatic and edaphic characteristics.
There are five in Cameroon, namely the Sudano-Sahelian zone, the high Guinean savannah
zone, the highlands zone, the forest zone with bimodal rainfall, the coastal area with mono-
modal rainfall. The first is characterised by savannahs, steppes and an arid climate. The North
and Far North Regions are part of this zone. The high Guinean savannah zone, on the other hand
is considered as the country’s first watershed because a good number of major rivers take their
rise from here. The Centre Region, the Sudano-Guinean savannah and the Adamawa plateau are
part of this zone. The Upper plateau zone for its part includes the West and North West Regions.
It is also considered as the country’s second watershed. The forest zone with a bimodal rainfall
includes the East and South Regions. In addition, it is a tropical forest particularly characterised
by a dense hydrographical network. Finally, the coastal area with a mono-modal rainfall in-
cludes the coastal and mountainous zone with a humid equatorial climate. See Ministry of the
Environment, Nature Protection and Sustainable Development (2015).

5 Ministry of Environment, Nature Protection and Sustainable Development (2015: 2; 23-24).

Ibid: 38.

Ibid.

~N
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Such phenomena are obviously not without consequences for Cameroon’s popula-
tion. Over the last 20 years, floods have affected more than 90,000 people and killed
more than 100 throughout the country.® In the Sudano-Sahelian agro-ecological zone,
in particular,’ floods killed 153 people in 2011 and 2012.'° Heat waves in this zone
greatly increase the risk of mortality, food insecurity and famine as well as skin and
other diseases such as malaria and others.!! In the coastal zone with mono-modal rain-
fall, the amount and variability of rainfall greatly increased the risk of death from wa-
ter-borne diseases.?

Future predictions concerning the effects of climate change in Cameroon are equally
disturbing. According to the National Plan for Adaptation to Climate Change
(PNACQC), it is predicted that an average of five droughts per decade may cause at least
500 deaths in the Sudano-Sahelian zone.'® This serves as an example for the growing
gravity of the consequences of climate change on human beings.

Climate related impacts are particularly alarming for vulnerable groups such as in-
digenous peoples.'* Indigenous peoples are expected to be more and more affected by
climate change because their livelihoods largely depend on land use and natural re-
sources.'> At the same time, they are among those who have least contributed to carbon
emissions. !¢

To date, there is no internationally accepted definition of the term ‘indigenous peo-
ples’. As proof, the United Nations Declaration on the Rights of Indigenous Peoples
adopted by the General Assembly on 13 September 2007 does not define the term.
This is because there is no comprehensive definition that embodies the current diver-
sity of cultures, history and circumstances of indigenous peoples.'” It is for this reason
that the organisations that represented indigenous people during the development of
the above-mentioned United Nations declaration explicitly rejected any definition of
who they were.'® As Kobila stated, we “notice the inappropriateness to define the con-
cept of indigenous peoples”.!” Thus, in order to identify indigenous peoples, it is

8 Ibid.

9 With its mono-modal rainfall the coastal zone is one of the areas most vulnerable to climate
change. See Ministry of the Environment, Nature Protection and Sustainable Development
(2015: 49).

10 Ministry of the Environment, Nature Protection and Sustainable Development (2015: 39).

11 Ibid: 48.

12 Ibid: 44.

13 Ibid: 41.

14 The Cameroonian Government acknowledges the existence of vulnerable indigenous peoples in
the country. See <http://www.minas.cm/index.php?option=com_content&view=article&id=
157&Itemid=183 &lang=fr> (accessed 4-3-2018).

15 TUCN (2010: 2).

16 Ibid.

17 Centre for Minority Rights Development (Kenya) and Minority Rights Group (on behalf of En-
dorois Welfare Council) v. Kenya 276/03 (2009: 18).

18  Geslin (2010: 7).

19  See Kobila (2009: 28).
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necessary to refer to various criteria established at the universal, regional and national
levels.

At the universal level, Martinez Cobo’s study of “the Problem of Discrimination
against Indigenous Peoples”, prepared under the auspices of the United Nations, iden-
tifies precedence over a given territory before colonisation, non-dominance and mar-
ginalisation from an economic, political and socio-cultural point of view, as well as
the claim of one’s own identity, as distinct criteria.?’

At the regional level, through its Working Group on Indigenous Populations/Com-
munities, the African Commission on Human and Peoples’ Rights notes that certain
criteria such as precedence set out in Cobo’s study are unworkable in the African con-
text.?! Indeed, except in specific cases such as the San people in southern Africa and
the Pygmies in central Africa, all Africans are indigenous because they have always
lived in this territory.?? Therefore, the African Commission advocates that the identi-
fication of indigenous peoples should be based on selected criteria taking the African
context into consideration. These include: *

e self-definition as indigenous peoples distinct from other groups within a
State;

e special attachment to and use of their traditional heritage by which their an-
cestral lands and territories are of crucial importance to their physical and
cultural survival; and

e experience of subjugation and marginalisation because of their culture, life-
style or ways of production, which differ from the hegemonic and dominant
model of the national majority.

Based on these criteria, the African Court on Human and Peoples’ Rights also estab-
lished criteria, which it considers important for identifying indigenous peoples:**

The presence of priority in time with respect to the occupation and use of a specific territory; a
voluntary perpetuation of cultural distinctiveness, which may include aspects of language, social
organisation, religion and spiritual values, modes of production, laws and institutions; self-iden-
tification as well as recognition by other groups, or by State authorities that they are a distinct
collectivity; and an experience of subjugation, marginalisation, dispossession, exclusion or dis-
crimination, whether or not these conditions persist.

Finally, at the national level, even though Cameroon recognises subjective rights of
indigenous peoples in the Preamble of its Constitution, its conception seems different
from the one advocated at the universal level. It is the underlying conception used in
this chapter hereinafter. It draws from the spirit and letter of Article 57(3) of the

20  Cameroon’s Ministry of Forestry and Wildlife (2011:14).

21  African Commission on Human and Peoples’ Rights Experts Working Group on Indigenous
Populations / Communities (2005: 103).

22 Ibid.

23 Ibid: 103-104.

24 African Commission on Human and People’s Rights v. Republic of Kenya Application No.
006/2012 (2017: 31).
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Constitution. According to this Article, the Regional Council is headed by an indigene
elected from among its members for the life of the Council. The Constitution recog-
nises the existence of indigenous peoples in each of the ten regions of the country.? It
holds that all people are indigenous to their land.?® As such, Cameroon gives this con-
cept a meaning similar to that of the African Commission on Human and Peoples’
Rights. However, only those indigenous peoples whose vulnerability has been estab-
lished on account of their socio-economic status, as a result of historical injustices, are
eligible to the special constitutional and international protection of indigenous peo-
ples.?” This autochthony is in the same vein as that of the colonisers before independ-
ence. Indeed, since the time East Cameroon was a French-mandated territory under the
League of Nations, the entire so-called native population was considered indigenous.
Evidence of this can be found in an annual report submitted to the Council of the
League of Nations at its sixth session between June and July 1925, in which the ex-
pression ‘indigenous population’ refers to people as listed below:

In the three constituencies of Garoua, Maroua and Ngaoundere, we are dealing with a society

where conquerors, whose organisation reminds of feudalism, are placed at the head of the indig-

enous population.
Some indigenous people considered as vulnerable include?® the Mbororo and Pygmies
because their vulnerability to climate change is often raised.* The Mbororo are no-
madic Fulani known for their engagement in pastoral activity,’! who roam the bush in
search of pastures.’? Estimated at more than 60,000 people, they are subdivided into
three main groups, namely the Jafun, Woodabe and Aku.>* They are found throughout
Cameroon but mainly in the north west, west, north, Adamawa and east regions.** The
Pygmies are considered as the first inhabitants of the African tropical forests and their
lifestyle is based on hunting and gathering.3* They are mainly found in the east, south
and central regions and in the southern part of the coastal zone.>* The Pygmies consist
of three major groups: the Bakas, the Bagyelis and Bedzans.’

25 Kobila (2009: 100).

26  Ibid: 99.

27  Ibid: 100.

28  France (1925: 54).

29  The author agrees with Kobila (2009: 102) that establishing a limited list of vulnerable indige-
nous populations does not coincide with the understanding of the Cameroonian Constitution in
its Article 57(3).

30  See Nguegang Tayou (2017) and the Project: Population Resilience to Climate Change, funded
by the United Nations Development Programme.

31 Mouiche (2012: 152).

32 Ibid: 153.

33 Nguiffo & Mballa (2009: 1).

34 Mouiche (2012: 153).

35 Ibid.
36  Nguiffo & Mballa (2009: 1-2).
37 Ibid.
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Indigenous marginalisation has been evidenced by historical exclusion from deci-
sion-making processes and by the fact that they are often pushed into resource-poor
and climate-sensitive regions because of development activities.>® When combined
with the effects of climate change, their vulnerability is exacerbated.

Cameroonian climate policy must, therefore, take indigenous peoples into account
in order to protect them against the impacts of climate change. The State of Cameroon
is also obliged to do so in light of its legal obligation as a signatory to the Paris Agree-
ment.> Article 7 of this Agreement stipulates that parties should take into account and
draw on the best available scientific knowledge and, as appropriate, traditional
knowledge, indigenous know-how and knowledge and local knowledge systems, to
adapt relevant socio-economic and environmental policies and measures. Hence, it is
necessary to examine the level of protection of indigenous populations in Cameroon’s
climate policy.

Despite the existence of several articles focusing on indigenous populations in Cam-
eroon,*’ these writings do not address the issue of climate change. Thus, this chapter
attempts to progress research on this particular topic by evaluating the level protection
of indigenous populations in light of the growing impacts of climate change.

2 Little initial consideration of the indigenous populations

Cameroon signed and ratified the United Nations Framework Convention on Climate
Change (UNFCCC),*! which represents the instrument that formalises the international
legal system on climate change. Cameroon’s climate policy reveals that indigenous
people have been accorded a far more central role in recent times. Between 1996 and
2005, Cameroon has developed several planning documents pertinent to climate
change including the National Environmental Management Plan (NEMP) of February
1996 and Cameroon’s First Initial National Communication to the UNFCCC in 2005.
These documents reveal an undifferentiated participation of indigenous peoples not
only in the preparation phase but also regarding the proposed response strat