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from a public health point of view, of the safety and acceptability of drinking
water supplies. It requires a continuous and systematic programme of sanitary
inspection and water quality testing, carried out at different points of the water
distribution system.”™ *Monitoring’ involves laboratory and/or spot testing of
water samples collected from different locations in the water supply system,
including sources, water treatment plants, distribution systems and house reser-
voirs.”” However, the two concepts are complementary to each other and could be
considered as indispensable parts ol the water quality regulatory framework.

Monitoring and surveillance mechanisms generally seek to address such issues
as the frequency of sampling, the location from where samples need to be taken
and particular parameters which need to be tested in particular locations. They
also comprise remedial measures to be taken in cases of the existence of risks
posed to public health due to water contamination or threat of contamination,
Hence, an effective monitoring and surveillance mechanism leads to pollution
prevention, and prompt and timely action in case of identified health risks,

Having noted the importance and the role of water quality monitoring and
surveillance in the protection of public health, some critical questions need
to be addressed from a legal point of view: who is responsible for carrying out
monitoring and surveillance? If there is a responsible agency, what is the legal
framework which it must abide by? And what is the legal nature of such
responsibility?

The key legal framework addressing the issue of water pollution in India is the
Water Act, 1974, The CPCB and State Pollution Control Boards (SPCBs) are the
agencies responsible for implementing the Water Act.” The CPCB and SPCBs
were constituted to maintain or restore the wholesomeness of water resources in
the country.™ The responsibility of water quality monitoring and surveillance can
also be read into the broad mandate of the CPCB and SPCBs as provided in the
Water Act.

Indeed, the CPCB has taken some initiatives in water quality monitoring and
surveillance, The CPCB together with the SPCBs have formed a network of
monitoring stations across the country. The present network comprises 1,245
stations in twenty-seven States and six Union Territories spread over the country.
The monitoring is done on a monthly or quarterly basis for surface waters and on
a half-yearly basis in the case of groundwater.™ The monitoring network covers
50 rivers, 78 lakes, six tanks, twenty-six ponds, eight creeks, nineteen canals,

86 Government of India, Drafi Guidelines for Preparation of Legislation lor Framing Drinking
Water Regulations (New Delhi: Government of India, Ministry of Rural Development, 20007).

87 fhad., at 39440,

88 The major instruments remain inadequate insofar as monitoring and surveillance of water quality
are concerned. For instance, the BIS Standards use only guiding phrases such as “routine” (in case
of essential characteristics) and ‘to be tested when pollution is suspected’ (in case of toxic sub-
stances). These kinds of provisions are unlikely to have major practical impact.
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nineteen drains and 382 wells. Among the 1,245 stations, 695 are on rivers, 86 on
lakes, nineteen on drains, nineteen on canals, six on tanks, twelve on creeks/
seawater, twenty-six on ponds and 382 on groundwater stations.” Presently the
inland water-quality monitoring network is operated under a three-tier pro-
gramme — the Global Environmental Monitoring System (GEMS), Monitoring of
Indian National Aquatic Resources System and Yamuna Action Plan.™ Water
samples are being analyzed for twenty-cight parameters consisting of physico-
chemical and bacteriological parameters for ambient water samples apart from
field observations.”

The CPCB follows a use-based approach in water quality monitoring and
surveillance. This means the water quality will be regulated according to the use
that a particular water source 1s put to. This has been termed as the *designated
best use’ approach. As per this approach, out of several uses a particular water
body is put to, those that demand the highest quality of water are *designated best
uses” and quality will be regulated accordingly. The CPCB guidelines lay down
quality criteria for different uses. For instance, ‘A’ class water body means a water
source which is used for drinking without any treatment. Quality parameters
prescribed are high for this class of water bodies.™

The monitoring process promoted by the CPCB follows a further classification
according to the element of human influence on water resources. It follows a
classification of *baseline station’ and ‘trend station’. The former refers to a sta-
tion where there is no human activity influence. All sources other than ‘baseline
stations’ are classified as ‘trend stations’.” The frequency of monitoring needs to
be based on this classification, All trend stations will be monitored with increased
frequency. For instance, the CPCB Guidelines provide that all baseline stations, in
the case of groundwater sources, will be monitored once a year, whereas all trend
stations will be monitored four times a year.™

It appears that the key focus of the mandate of the CPCB and SPCBs is on
monitoring water resources at the source point, for instance rivers, streams, ponds
and groundwater resources, This forms only one part of the total monitoring and
surveillance spectrum. This role of PCBs can be considered as little less than
sufficient to ensure safe drinking water for those who collect and directly use
surface water or groundwater resources.”” However, the focus of the CPCB does
not seem to cover the monitoring and surveillance of water treatment, distri-
bution networks and individual storage systems. These aspects are particularly
critical in urban water supply and piped rural water supply where unsafe

91 Ihid., at 10,
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93 Ihid., a1,

94 Central Pollution Conwrol Board, noie 74 above, Annex 1,
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97 The quality monitoring of groundwater resources also comes within the punview of groundwater
authoritics envisaged under groundwater laws. For details, see Chapter IX.
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distribution network and individual storage systems can pose a threat to public
health,™

It has already been observed that agencies responsible for urban water supply
are mainly municipal bodies or separate water boards, The legal framework that
determines the powers and functions of these agencies contains only minimal
provisions regarding water quality regulation. Most of the Municipal Acts do not
contain specific legal provisions as to water quality monitoring and surveillance.
In practice, water quality monitoring and surveillance in urban water supply are
undertaken either inadequately or not undertaken at all,

A survey conducted by the National Institute of Urban Affairs shows that
around 57 per cent of urban centres do not monitor raw water at all.™ The study
also shows that in seven metropolitan cities, the situation is similar."" The period-
icity of water quality monitoring varies from alternate days to once every six
months, The study also shows that a majority of urban centres do not monitor
distribution networks. The main reasons highlighted for this situation are lack of
infrastructure and of human resources."”

Hence, it can be said that quality monitoring and surveillance in urban water
supply in India is highly localized, and that as a consequence there is no uniform-
ity in practice among water supply agencies across the country, Legal provisions in
this regard are minimal and do not seem to have any practical impacts. The
situation is similar with regard to rural water supply in that monitoring and
surveilllance of rural water supply quality have been idenufied as ‘extremely
inadequate”™.'™ It has also been observed that there is no institutionalized quality
monitoring and surveillance system in India.'”™ To overcome this, a new manage-
ment approach is being promoted by the central government, particularly with
regard to rural water supply, which gives a more important role to local authorities
as well as local communities."™

2. Legal aspects: A critique

At the outset, it should be noted that there is no specific and mandatory legal
framework in India laying down rules and procedures for water quality regula-
tion. The monitoring and surveillance mechanisms, which have been described
above, appear highly fragmented and discretionary. The problem of fragmentation
appears as a result of the existence of a number of institutional mechanisms

98 For an express recognition of the importance of water quality monitoring and surveillance of
water distribution systems, Ministry of Rural Development, note 67 above, 440,

949 National Instituie of Urban AdTairs, Status of Water Supply, Sanitation and Solid Waste
Management in Urban Arcas 45 (New Delhi: National Institute of Urban Affairs, 2005).
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101 fbed., at 47 and 51.
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104 Government of India, Guidelines for National Drinking Water Quality Monitoring and Surveil-
lance Programme (New Delhi: Ministry of Rural Development, 2006).
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which can be identified as responsible for monitoring and surveillance. Despite
the number of institutions, there is hardly any legal provision which makes it
mandatory for these agencies to conduct proper, eflective and periodical monitor-
ing and surveillance. The existing documents laying down the processes and
procedures for water quality monitoring and surveillance are optional and
therefore not legally binding at all.

Resource constraints are another main problem often highlighted as contribut-
ing to the inadequacy of monitoring and surveillance mechanisms, These con-
straints include limited infrastructure, as well as financial and human resources.
The financial constraint argument makes very little sense while comparing the
public health cost of inadequate monitoring and surveillance. Moreover, the
financial constraint argument is limited by the fact that the protection of public
health is supposed to be a matter of high priority for the government, Not only
that, a pollution-free environment in general, and access to adequate water in
particular, are fundamental rights of every individual as per the interpretation of
Article 21 of the Constitution by the higher judiciary.'” Such an interpretation
confers a duty upon the government to ensure that all citizens are provided with
‘clean and adequate drinking water”.'"” Though limited in scope, the phrase ‘clean
and adequate’ emphasizes the quality criterion,

In order to achieve effective water quality regulation, a well-equipped insti-
tutional mechanism responsible for monitoring and surveillance is essential. The
institutional mechanism should be buttressed by a legal framework, preferably at
the central level, prescribing the necessary elements of monitoring and surveil-
lance.'”” A legal framework at the central level should establish legally binding
rules and aim to significantly harmonize existing regulations., As many water
quality problems are local in nature, a decentralized organizational structure such
as village-level and district-level units would be most effective and thus preferable.
Over and above, an adequate legal [ramework [or water quality regulation would
be a significant step towards the realization of human rights in general and the
rights to health and water in particular.

CONCLUSION

In India, public health concerns have been a major impetus behind the number
of initiatives undertaken to improve drinking water supply. Attaining a safe and

1056 See, e.g, Virender Gaur v State of Haryana (1995-11 109 PLR 591 (S8.C.); Sublash Kumar v Slate of
Rihar AIR 1991 SC 420; V Lakshmipaty v. State AIR 1992 Kant. 57 and Damodar Rao v. SO Municipal
Corporatton, Hyderabad ATR. 1987 AP 170,

106 PR Subash Chandran o, Governmend of Andfira Pradesf 2001 (5) ALD 771,

107 Under the Constitution of India, the power to legislate on drinking water lies with the concerned
state government. However, the Constitution allows the cenwral government o legislate upon
this matter provided that such powers have been conlerred by state governmenis, Constitution of
India, Art. 252,
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adequate water supply has been an important item on the government’s agenda at
least since the introduction of five-year plans. It cannot be stated that these
initiatives have failed completely; in fact, they have produced some significant
results, one example being the increased coverage of drinking water supply.
Another major achievement of government initiatives is 100 per cent eradication
of guinea worm disease.'™

However, water quality regulation, in a strict legal sense, is still at an early and
rudimentary stage, primarily because water quality regulatory frameworks in
India are largely dominated by non-binding guidelines, codes and manuals, Even
though Municipal Acts contain reference to water quality, they are minimal and
as such not likely to bring about any significant results, This reveals the fact that
water quality regulation in India i1s highly obscure and complex. Adding to this
complexity the responsibility for water supply is fragmented among a number of
agencies, This often leads to a situation wherein water quality monitoring and
pollution prevention happens primarily during the outbreak of epidemics.'” In
all probability, this situation has severe public health implications,

One of the important legal consequences of the present obscurity and com-
plexity of water quality regulatory frameworks is the absence of clearly defined
right-duty norms, In other words, opportunities for legal action against a water
supplying agency because of inadequate water quality are very rare or unclear. In
addition, because of the lack of a legal framework prescribing quality parameters
and other procedures, different agencies follow different norms. For instance,
some agencies monitor water quality every month, while others do not monitor
it at all,

This complex and unclear scenario points to the need for the adoption of a
comprehensive drinking water legislation, preferably at the central level, prescrib-
ing mandatory quality standards and rules related to monitoring and surveillance.
In fact, some initiatives have already been taken in this direction. For instance, in
2007 the Ministry of Rural Development formulated “Draft Guidelines for the
Preparation of Legislation for Framing Drinking Water Regulation’.'"

The legal responsibility of the supplier should be clearly and expressly defined
in such a legal framework so that any violation results in legal action. The stand-
ard of duty of care that the supplier should comply with also needs to be stated
expressly, A proper articulation of ‘right-duty’ aspects can bring about effective
results in water quality regulation. The burden of proof should also be preferably
on the supplier. Water quality parameters, as well as requirements for monitoring

108 Panda, note 25 above, 37,

109 fhid., at 537,

110 The drafi guidelines are currently being discussed by various central government departments
and ministries (including the Department of Drinking Water Supply, the Central Groundwater
Board, the Department of Legal Affairs and the Ministry of Urban Development) and relevant
stare government departments (including the Public Health Enginecring Deparuncents, Public
Health Departments, State Groundwater Boards and Rural Water Supply and Sanitation
Departments) as well as certain international agencies (UNICEFE, WHO and the WSP).
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and surveillance, can be modelled on existing documents such as the BIS Code IS:
10500, CPHEEO Manual and Uniform Protocol on Water Quality Monitoring
Order, 2005. Alternatively, these relevant documents could be annexed to any
future drinking water legislation,

An effective legal framework to ensure water quality requires an effective
institutional mechanism to periodically monitor water quality. This should be
buttressed by effective cooperation between the water supplier and the monitoring
agency. The aim of surveillance should be to undertake routine, independent
monitoring of the water supply from a public health point of view. Implementa-
tion should be at the local level. Therefore, the institutional mechanism should be
decentralized as this would enhance the eflectiveness and reduce the cost.

All states should have a clear-cut water surveillance policy, which includes
monitoring of water quality at the source point and user’s end. The efficiency of
these policies will depend upon adequate institutional mechanisms sustained by
sufficient resources, such as mobile testing laboratories in all district headquarters,
The responsibility of the government vis-d-vis water quality regulation needs to
be addressed primarily from the point of view of human rights to establish a
comprehensive and binding legal framework regulating water quality.

However, this regulatory framework can only ensure quality up to the point of
consumption. To achieve comprehensive results, it should be complemented by
government initiatives to educate the public to promote in-house practices such as
hygiene, storage, and use. This is critical because individual behaviour such as
boiling drinking water and the proper washing of hands are a crucial determining
factor in eradicating water-related discases,



