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Final Word: Democracy, L egitimacy and I nternational
Climate Change Law and Policy

Thoko Kaime"

I ntroduction

One important theme running through all the chapters to this volume relates to the ownership
of the climate change debate. As the various contributions demonstrate, from governments, to
peoples, to individuals, NGOs and technocrats, the range of players in the climate change
debate is immense. A simple, yet useful, suggestion would be that all these communities of
interest do own the debate in some shape or form given the interconnections between their
interests and interventions. Although such a response does not unpack the issues, it is clear is
that climate change presents us with a massive, unprecedented and multi-faceted challenges.
It may be seen as an example of deep market failure resulting from misaligned incentives;' as
a behaviour problem,’ requiring marked shifts in the choices of millions of organisations and
billions of people;’ as a cue for a fundamental shift in our civilisation, away from the energy
systems that have given us the current landscape of ‘modernity’;* as an intertemporal and
intergenerational challenge that must deliver results over periods spanning generations;’ or as
an immediate challenge that must be addressed by most, or all, of the world’s nations within
just a few years.® This expansive range of problems posed by climate change couples with the
wide ranging constituencies that claim to own the climate change debate brings with it an
unprecedented level of co-ordination, co-operation and collective action. Without carefully
planned collaboration that takes into account the inputs of all the ‘owners’ of the climate
change debate, it is unlikely that climate change initiatives will enjoy the level of legitimacy
necessary to ensure the efficacy of those interventions. In this concluding chapter, I focus on
this issue of ‘ownership’ and examine the role played by international law and international
institutions in the framing climate change law and policy. The focus on international
institutions is deliberate-the scale of the climate challenge is such that success will be
achieved only if effective interstate solutions are fashioned. Building on this obvious need for
cross-border collaboration, I argue that in order for international law and policy on climate
change to have any impact, there is need for deep form of democratic practice to be
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embedded in the processes of international institutions dealing with climate change.
International law requires this whilst domestic practice gives the pointers. Unless this is done,
the risk of failure for international legal and policy interventions will remain exceptionally
high, a risk that the international community can ill-afford.

Currently, there is a bewildering array of institutions that are involved in climate change
work.” The picture at the international level is that of a fragmented regime of institutions.
Such a large and fragmented network has brought with it problems of co-ordination and
effectiveness. It has proved incredibly difficult to distil the many interests of the participants
in these institutions into coherent and coordinated action, with the result that many of the
ambitious targets for climate change have sadly been missed.® More worryingly, however, it
has become apparent that the many initiatives at the international level have tended to leave
behind the polities that are most vulnerable to the effects of climate change;’ the poorest and
least able to adapt to the reality of our changing climate. As a result, key global governance
structures are often viewed sceptically by developing countries because the interests of the
richest countries remain embedded in processes and outputs of leading international
institutions such as the United Nations, the International Monetary Fund and the World
Bank.'® For example, on the boards of the IMF and the World Bank, the biggest emitters
continue to wield more votes than the most vulnerable states,'' yet such institutions are likely
to provide some degree of leadership in implementing global environmental policy.'? It is
therefore very important that in addition to fashioning creative and innovative solutions to the
problems of climate change, that institutions involved in climate change work ensure that
they actively take steps to enhance the legitimacy of their work. It matters not whether the
illegitimacy of international institutions is real or perceived, what the evidence shows is that
it robs them of the political will needed to maximise their effectiveness. Because of the
uneven distribution of climate change impacts along developed- and developing-world lines,
these divisions are likely to be exacerbated; a situation which, if unresolved, could fuel
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further discord between the developed and developing world." It is this concern with the
legitimacy of international climate change law and policy that is at the centre of this book and
this chapter’s contribution. Drawing inspiration from the various people-centred discussions
of the preceding chapters, it discusses the obligation of international institutions to act in a a
more democratically accountable money and outlines what steps can be taken to enhance
such democratic culture. The assumption is that the embedding of democratic practice will
result in the raising of the legitimacy of these institutions. In order to fully appreciate better
the need for greater citizen participation in the activities of international institutions, it is
critical to provide an overview of the network of regimes involved in international climate
change law and policy.

A Snapshot of International Climate Change I nstitutions

There is an impressive array of international institutions involved in climate change work."
Because of their number and differing interests, they have variously described as being
fragmented and dispersed."”” This characteristic of the international regime does affect the
efficacy of international institutions in particular, as coordination becomes harder.'® It also
encourages the fragmentation of efforts as well as providing opportunities for reluctant states
to find an avenue to be seen to be doing something whilst thwarting ambitious programmes
pursued by other institutions in the network.'” Additionally, it makes it hard to assess with a
reasonable degree of certainty the impact that the collective efforts of these institutions are
having on reversing human-induced climate change. But more importantly, the sheer number
of institutions makes it difficult to assess the level of accountability that each institution has.

Perhaps the best known institutions are those built around the United Nations Framework
Convention on Climate Change (UNFCCC)."® By design, the UNFCCC enjoys nearly
universal membership. As a framework convention, it birthed the Kyoto Protocol,' which
was intended to strengthen the regime and provide a basis for binding obligations for the
regimes participants. In effect, however, the practical effect of Kyoto has been limited and at
most symbolic largely because the Protocol did not place any exacting obligations on
developing nations and also because the United States, a major emitter, signed but never
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ratified the agreement.”® International negotiations for a successor to Kyoto floundered from
2009 and as a consequence, the international community had no UNFCCC based agreement
as the Kyoto Protocol arrangements wound down in 2012. The situation was served at the last
minute, when delegates agreed to extend the much maligned Kyoto Protocol for another 8
years to 2020.*' Despite these setbacks, the UNFCCC will likely remain the preferred
framework for organising climate change and adaptation efforts.?

Although the bulk of the efforts in relation to the regulatory framework for climate change
have focused on the UNFCC, there is a number of complementary institutional frameworks
that have had a significant impact in the reduction of climate change inducing emissions.
Perhaps the most significant amongst these is the Montreal Protocol on Substances that
Deplete the Ozone Layer.” Indeed a number of states, spurred on by the lack of progress
under the UNFCCC and Kyoto, have suggested that the Montreal Protocol should be utilised
to reduce other specialised warming gases. **

In addition to these environment-focused institutions, efforts have also been undertaken by
multilateral institutions whose core mandate is not environmental. The most significant of
these is the World Bank, which manages the Clean Development Mechanism (CDM),” a key
part of the Kyoto Protocol’s emissions reduction mechanisms. CDM is intended to spur
investment in clean technologies in developing countries. Additionally, the Bank, working
alongside other multilateral financial institutions and the Global Environmental Facility™® is
responsible for managing the financial arrangements that allow developing countries to
participate within the UNFCCC processes and Kyoto. Apart from these initiatives, which are
explicitly linked to the UNFCCC, the Bank has also developed an internally-driven
comprehensive approach in its lending strategies that incorporates climate change
considerations in its assessment of proposed projects.”’ The driver behind this strategy is
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enable the Bank’s funds to stimulate clean technologies in new development projects such as
those in agriculture and infrastructure.

Other non-environmental institutional arrangements that have adopted a climate change focus
include the G8 and G20 clubs of nations. In relation to the G8, a wide thematic scope has
enabled the club to adopt climate issues within their purview.”® Although the group’s sessions
give prominence to the issue, little action has resulted from their meetings.”” More crucially,
the exclusive nature of the club has limited engagement with constituencies most affected by
climate change. In order to address this, the G8 has included 5 of the most influential
developing nations at all its sessions in a format that has been labelled G8+5.%° In a similar
fashion, the G20, the group of 20 finance ministers and reserve bank governors from the 20
major economies have also picked up the climate challenge.”' Given the proximity of this
group to financial policy, it could be assumed that getting financing for emissions reductions
would be easier. In practice, this has turned out not to be the case. The G20s agenda has been
too full with other considerations for climate change concerns to take centre-stage.32

Clearly there are a lot of initiatives being promoted for the climate change agenda; and in
many ways these initiatives perhaps reflect the scale of the problem. Some initiatives have
some considerable results whilst others are nothing more than mere talk shops. Yet, despite
the multiplicity of these forums, many stakeholders, particularly those from developing
countries feel they are excluded from the processes. Even within the deliberately universal
structures of the UNFCC, many developing states soon discover that they do not have the
expertise to participate e’ffectively.33 This unavailability of expertise, coupled with the lack of
power to influence decision-making in the financial frameworks of the UNFCCC has led to a
perception of exclusion. The view is not much different from the operations of other
complementary institutional arrangements such as those considered above. By their very
nature, clubs such as the G8 or G20 focus on narrowly defined interests that fail to capture
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the complexity of interests involved in climate change solutions. The result has been a
perception that the solutions emanating from these institutions lack legitimacy and can
therefore be ignored. This lack of legitimacy is real a risk to international climate change
policy and cannot therefore be ignored. There is therefore a key need to imbue climate
change institutions, particularly those at the international level, with much needed legitimacy-
enhancing practices. Taking my cue from the people-centric initiatives that have been
advocated by all the papers in this book, I argue that democratic cultures need to be
entrenched not only within local initiatives but also within international institutions designed
to tackle climate change. In fact, it is possible to distil from international law the basis of a
responsibility to establish such democratic culture.

The Legal Basisfor Democratic Culturesin International Institutions

Although international law enshrines a principle of procedural democracy applicable to
states, there does not exist a corresponding legal framework of democracy that could be
applied to the structure and functioning of the international legal system as a whole. Given
the difficulties of applying traditional state doctrines to the international legal order, perhaps
this is not surprising. However, in the context of states and international law, democracy has
borne observable legal consequences.’ This is especially true in connection with the duty of
the state to ensure that it puts in place mechanisms that allow democratic participation by
citizens.”> Where this duty is breached, other states have the right to invoke measures to
redress the violation. Given the dramatic impact such sanctions may have, one should not
underestimate the importance of such a remedy.

Yet, despite this context, international institutions, although created by states, cannot be seen
as their equivalent, especially in terms of the democratic imperative. Decision making within
these institutions lacks the sort of popular participation that international law requires of
states. Thus, although the work of international institutions will often have a direct public
impact, the functioning of international institutions is often generally considered to be
without any democratic checks. However, since an international institution is created by
states, the source and legitimacy of the exercise of powers by international institutions is
derived from the consent validly expressed by the different states party to the constitutional
treaty of the institution.”® Since states and their governments are to be considered as the
legitimate representatives of the population in their territory, the delegation of certain powers
to international institutions by these representatives is indirectly based on a form of popular
consent. Consequently, the exercise of powers by international institutions cannot be
considered illegitimate by definition, although its legitimacy will often not be ‘democratic’ as
is traditionally understood.”’
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In light of this lack of direct legitimacy of origin, and the absence of a periodical legitimacy
or accountability test through direct elections or any other mechanism, the legitimacy of
international institutions must be addressed through the way in which the functions are
exercised, a process that Aspremont and Brabandere term ‘legitimacy of exercise’.”® The
exercise of powers by international institutions must then be subjected to a legitimacy
assessment principally through the procedures followed. In particular, the institution must
adhere to its own constitutional framework and also the international legal obligations
binding on its progenitors including the requirement not to thwart democratic participation.

However, since many international climate change institutions do not have a prescription to
enhance democratic participation, this must be deliberately engineered into their processes.
Traditionally, international institutions have been managed by a multilateral framework of
states, not unlike the way in which treaties are negotiated,”” albeit with a secretariat and
procedural rules. Keohane and Nye observe that the traditional international organisation was
created as a “creature of states” while Dahl describes them as “bureaucratic bargaining
systems.”' These weak devices for cooperation were not viewed as lacking legitimacy
because policy was determined domestically; the international institution merely played a
technical and facilitative role.*” States therefore tended to participate in international regimes
with states that were pursuing policies consistent with their own.*” It is obvious from the
outset that an international climate change regime could not function under this model of
international institution because the interests of the ‘owners’ of the climate change debate
often conflict and complementarity is less common. Additionally, the need for wider
participation in these institutions requires their processes to be adapted to reflect the
aspirations of the grassroots — a requirement that is can easily be found in international law.

Democratic Cultures as a Pathway to Legitimacy: The Centrality of Participatory
Rights

Where, as is the case in the area of climate change, conflict between domestic policies must
be resolved by an international regime, it is necessary that the regime’s institutions be
perceived as legitimate. Just as democracy is viewed as legitimating states, many have
argued that the international governance should similarly be democratised.** It is apparent

*  As above, at 215. See also d’Aspremont, Jean. "The rise and fall of democracy governance in international
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that the multilateral or ‘club model’ of international organisations has weak democratic
legitimacy because states as participants are not necessarily democratically accountable.*’
Firstly, a substantial number of states are considered to be undemocratic.*® Secondly, Dahl
highlights the problem of delegation, and argues that “delegation might be so extensive as to
move a political system beyond the democratic threshold.”’ This argument applies to the
negotiators appointed by different states, and applies a fortiori to the organisation’s
secretariat. Concerns about the legitimacy of institutional bureaucracy are often raised in
relation to the IMF and the World Bank.*® Thirdly, states have theoretically equal influence in
a multilateral forum regardless of population or other factors which give particular states a
special interest in the matter under consideration. This problem has been discussed in the
context of the United Nations General Assembly where states comprising a small percentage
of the world population can pass a resolution by a two-thirds vote.*’ Fourthly, this apparent
equality of states is undermined by the problem of vastly unequal resourcing of state
delegations.”® Lastly, the public is often presented with the outcomes of these negotiations as
fait accomplis, perhaps in part due to the lack of transparency, effectively pre-empting
demands for renegotiation.

Those with a cosmopolitan view of democracy take this criticism a step further, rejecting the
view that the problem of international democratic legitimacy can be reduced to a problem of
national democratic legitimacy. In support of this view Archibugi argues that democratic
states do not necessarily advance democratic principles above national interests.”> Where
problems cannot be effectively addressed through multilateralism, cosmopolitan democrats
seek “political representation for citizens in global affairs, independently and autonomously
of their political representation in domestic affairs.”* Referring to the model of the European
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Parliament, they view the direct election of representatives to international institutions and
the creation of a global civil society as a realistic alternative to the traditional club model.

In contrast, Dahl is sceptical that international organisations can have a democratic
character.”* He observes that democracy can be considered a “system of popular control over
governmental policies or decisions” or democracy as a system of fundamental rights. For
Dahl, two obstacles exist to the democratisation of international organisations. Firstly, as the
demos is enlarged, the effect of an individual’s participation in government meaningfully is
reduced. Secondly, the individual is required to understand information which he has only
second-hand knowledge, as opposed to personal experience. Public choice theory illustrates a
relationship between these two obstacles: voters rationally prefer ignorance where the cost of
informing themselves on a particular topic is greater than the benefit of that knowledge.”
The less chance individuals have of influencing government policy, the smaller the benefit
they obtain by reaching an informed opinion.”® Additionally, any effective international
climate change regime must be global in scope, thus reducing the effect of an individual’s
participation to the smallest degree possible. Furthermore, accessing the relevant information
is more costly.”” Although some effects of climate change and any regulatory regime would
be known first hand, for many individuals the consequences of climate change, being non-
uniform, would only be communicated by news media and political actors rather than through
experience and anecdotal evidence from within their community. Dahl observes that in
matters of foreign policy and international relations the majority of people tend to be
uninformed due to the remoteness and complexity of the subject-matter, and that policy is
made by elites and scrutinized by a small attentive public.”® The exception to this is when a
particular issue activates the otherwise sedentary majority, often in opposition to the views of
the elites.” It is likely that these observations are also largely true of climate change; there
are complex scientific and economic arguments to be digested, and while much of the world
will see6gome effects of climate change, they are most likely to be pronounced in specific
regions.

Despite these challenges, there is compelling evidence that demonstrates that despite the
constraints outlined above, many international institutions are beginning to appreciate the
importance of paying particular attention to the individuals that are affected by their mandate.
For example, Krajewski observes that in the field of international economic law there is
increasing transparency in the form of the publication of documents, minutes of meetings and
‘open doors’ hearings.®' This effort is also supported by independent evaluation bodies which
allow for inputs to the work of international organisations on the initiative of individuals.*®
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Such a trend is mirrored in the European Union, with rights to access documents, obligations
to give reasons and the right to petition the Parliament and an ombudsman.*®

Applied to the climate change debate, a right to access documents would result in lower
informational costs. Further, the establishment of independent review bodies would result in a
transfer of informational costs from individuals to those bodies. Just as professional networks
and an attentive public scrutinise unelected national institutions such as central banks and the
judiciary, transparency rights appear a powerful (and relative to other suggestions, less
controversial) way of building an international civil society reducing the informational costs
previously mentioned. More importantly, for our purposes, such rights have the effect of
increasing the sense of ownership over climate change policy and law. In short, transparency
rights are a good indicator of useful democratic practice and in turn a good foundation for
legitimacy.

So far, individual rights of information and petition have been considered. However, many
international human rights documents also recognise collective or group rights.** It is argued
that if institutions recognise and strive to protect collective demands for representation in
their processes, institutional bureaucracies will gain democratic legitimacy by virtue of such
inclusive approaches. One way in which international regimes protect collective interests is
by hearing NGOs as amicus curiae, representing particular groups.®® This is already evident
in the practice of international organisations; the WTO dispute resolution panel and the
ICSID both may consider such briefs.® It is argued that such NGO participation provides a
mechanism to increase democratic legitimacy since it allows ‘owners’ that would otherwise
not be heard to have a platform where their concerns are taken seriously.

What is clear from the above is that international climate change institutions ignore the call to
be democratically accountable at their own peril. The various owners of the climate change
debate demand accountability. International law does begin to provide the framework and
tools for building such legitimacy particularly through the framework set out in international
human rights for political participation and protection of minority and group rights. But that
is just the beginning: the message from this book and the various case studies that the
preceding chapters have introduced is that there are examples of good practice everywhere.
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The task of climate change practitioners everywhere is to ensure that such good practice is
shared amongst different constituencies at different levels, from the local to the international.

Conclusion: From the Local to the International and Back-Opportunities for Cross-
Learning

The preceding chapters have not only laid out the justifications, if they were needed, for
popular participation in the development of climate change policy. Whilst it is easy to justify
democratic accountability at the domestic level, the same cannot be easily done at the
international level. However, it is clear that in the same way that local institutions gain more
efficacy in their functions through legitimacy, the same is true of international institutions.
One sure way of establishing such legitimacy is through the involvement of the
constituencies that will likely be affected by the actions of the international institution.
Although such an imperative is lacking in many of the constitutional documents of
international institutions, it is clear that such a foundation can be found in general
international law. With regard to international institutions responsible for climate change and
policy, the processes for embedding democratic practice at the international level are only at
a nascent stage. However, there is a huge scope of practice at the domestic level that can
easily inform initiatives at the international level. The fieldwork based assessments
considered in Part II are a very good example. Yet, that traffic ought not to flow one way. A
deliberative form of democracy, such as that has been advocated in this chapter and Part I of
the book requires constant improvement of practice whenever possible. Consequently, good
international practice must necessarily filter down to local arrangements. Establishing such a
network of information exchange is no easy task but one that is necessary for raising the
cultural legitimacy of international climate change law and policy.
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