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Access to ‘Safe’ Sanitation for Women:
Questioning a Myopic Approach

Loveleen Bhuilar and Sujith Koonan

ABSTRACT

The practice of open defecation is widespread in india. One of the main reasons
for this stale of affairs is the lack of access to adequalte, safe, secure and hygienic
sanitation facilities. This practice has an important gender dimension given the
incidents of viclence against women (including sexual harassment, molestation,
rape elc.) while going for/fengaging in open defecaticn. This violates the safety,
securily and privacy of women, which are integral components of their right to
sanitation. Therefore, this issue ought to be a priority in any sanitation-related law,
policy or programme.

The existing legal framework partly deals with this issue in the context of criminal
laws, which seek to punish the offenders depending on the facts and circumstances
of the case and the available evidence. Based on the provisions of criminal laws,
a number of cases have been decided by courts. Criminal laws perform a specific
function of providing justice to the victim by punishing the offender for a criminal
offence. They are not expected to engage with the root cause of the offence,
which in this case is physical violence associated with the practice of open
defecation.

This case study seeks to document the decisions of the Supreme Court and High
Courts in order to highlight the magnitude of the problem and determine the extent
te which the existing legal framewaork provides justice to the victims and deters the
commission of such offences in the future. It also examines the extent to which
this problem has been addressed under the existing laws and policies concerning
sanitation in India. The significance of this case study lies in the fact that although
the underlying rationale for several of the existing sanitation policies and
programmes is the need to address the issue of women's safety, in most cases,
this is merely used as a justification to infroduce the policy or programme. The
actual implementation often does not result in any significant improvernents in the
status quo. The number of criminal cases concerning sexual violence where the
victim resorted to open defecation in the absence of sanitation facilities is evidence
of this failure.

BACKGROUND

There is an increased call for the recognition of sanitaticn as a basic human
right, both internationally as well as domestically. The realisation of a basic



the enjoyment (by the citizens) of the right to privacy, dignity and safety/security,
among other rights. This is particularly crucial for women and children who are
dispraportionately affected by the burden of poor sanitation facilities (Gol,
2011a; Massey, 2011).

The inadeguacy of the existing sanitation facilities in India is well documented in
govarnment statistics. According to the 2011 census, fewer households (53.1
percerl compared with 83.6 percent in 2001) lack toilets, but the number is still
very high. The percentage of households without teilet facilities is higher in rural
argas (69.3 percent compared with 78.1 percent in 2001) than in urban areas
(18.6 percent compared with 26 3 percent in 2001) (Gol, 2011b). Women are
more acuiely affecied by this lack of toilets than men. The absence of, or the
inadequacy of, existing sanitation faciltties compels them to resort to open
defecation. This exposes them to the risk of verbal/physical viclence, sexual
assault as well as various health problems.

Over the past few years, some research has been undertaken to study the link
between the lack of safe sanitation facilities and sexual violence against women
in developing countries. There are also several studies examining sexual
violence from a legal perspective. However, the link between sexual viclence
and the lack of safe sanitation facilities from a legal perspective has not
received much attention. This paper attempts to fill this gap.

This paper is primarily based on a sampie study of cases involving the offence
of rape or outraging the modesty of a woman, as defined in sections 376 and
354 of the Indian Penal Code respectively. It is an attempt to provide an
overview of the nature of issues arising in such cases, generally in the context of
the application of the existing criminal law to cases of sexual violence, and
specifically cases of sexual violence and its relation to the practice of open
defecation. It also aims to highlight the need for more effective implementation
of the existing laws and policies concerning sanitation to improve access o
toilets for women and reduce the occurrence of such offences. It is not intended
to provide an exhaustive account of all the cases involving the offences
mentioned above.

Ihe paper is organised as follows: The next section provides a review of the
existing literature that examines the link between sexual violence and the lack of
sanitation facilities. This is followed by a brief review of the applicable policy
framework in the second section. The third section highlights the important
features of the criminal law framework. Following this, the findings of the authors
based on an examination of selected decisions of the Supreme Court and High
Courts are presented. The paper concludes with some recommendations for the
way forward.

LITERATURE REVIEW

The link between the availakility of sanitation facilities and violence against
women has formed the subject matter of a few studies/reports concerning poor
families in informal seitlements, slums and resettlement areas and migrant
women. The link forms the exclusive focus of some of the literature, while others
consider it a part of a broader discussion on the role of women in water and



sanitation. The former include studies conducted by Women in Cities International
and Jagori (Travers, 2011) and WaterAid (Lennon, 2011} fccusing on the urban
slums in the national capital, New Delhi. The literature in the latter category is
more exhaustive. For example, WASH (2006) deals with the issue of gender
mainstreaming for the provision of water and sanitation services. WaterAid has
conducted a gualitative study involving wemen from slum communities in
Kampala, Uganda {(Massey, 2011). A study conducted by Amnesty International
(20010 found that a high number of women in slum areas in Kenya are raped when
they resaort to open defecation because they have no private sanitation facilities at
home. UN-HABITAT (2006) examined this link as a part of a larger study about
water and sanitation and women in the State of Madhya Pradesh.

I'he studies identify a number of reasons for the practice of open defecation,
some of which relate tc the non-existence of toilets. One of the outcomes of the
increasing migration from villages te cities for employment opportunities is the
creation of slums and informal settlements. In many cases, these slums are not
registered or regularised by the government, and essential public services such
as water and sanitation are not provided to these areas. The residents do not
build private toilets in houses for fear that the government may shift them and
hence, money will be wasted (UN-HABITAT, 2006). Another reason is the
inadequate housing and limited space available for the construction of a private
toilet. A third (controversial) behavioural reason is the culture of not using toilets.

Even where toilet facilities exist, such as public toilets or community toilet
complexes, they may not be used because they are inadeqguate, unsafe,
unhygienic or inaccessible. Anecdotal evidence reveals a number of reasons
that render such toilet facilities unsuitable for use by women and girls: they are
unaffordable (pay-per-use}, dirty (due tc mismanagement/poor maintenance),
the facilities are poor {such as broken doors, absence of latches on doors,
broken roafs), and there is lack of sewage, water and/or electricity connections
(McFarlane, 2008), as well as facilities {(such as dustbins for disposal of
menstrual waste) (Travers, 2011). The public/community toilet facilities are also
often inadequate because of the high density of population. For example, in
2008, New Delhi had only 132 public toilets for women, while men had 1,534
(Sheikh, 2008: 23). As a result, women and girls have to queue up for long
periods of time to gain access and the opportunity cost is very high, for
example, children are left unattended, household chores are delayed, elc.

These toilet facilities also suffer from cartain design issues. For example, pour
flush toilets require women to first fetch water for this purpose, skylights on the
roofs of toilets are used by men to peer into women'’s toilets, or the toilets face
the street. This reflects the exclusion of women from the design stage. The fixed
opening and closing hours {the toilet facilities are usually open from sunrise to
sunset) deprive women of access to these facilities during night-time. The
location of public or community toilet facilities also acts as a deterrent. They are
usually located at the edge of the colony (rather than in the middie) and women
and girls have to walk long distances to reach them. It is particularly dangerous
after dark as there is inadequate street lighting and men frequent such locations,
especially where liguor stores are also located in such areas. The toilet facilities
themselves are considered unsafe for women because in some cases, men use
the facilities reserved for women while in other cases, men hide inside the toilets
to attack women (Massey, 2011).



The problems with the alternatives including public toilets or community toilet
camplexes, some of which are highlighted above, have led 1o the continuance
of the practice of open defecation, which does not address the special nesds of
wamen and girls insofar as access o sanitation is concerned. Some of the
challenges are discussed below.

The issue of safely is a major concern and women are vuinerable while going
for, engaging in, and returning from open defecation. As a result women usually
go in groups for open defecation or ask male members of the family 1o
accompany them (Amnesty International, 2010). In order to defecate away from
their home, they walk long distances to find isolated places (such as open areas
and vacant lots). There Is an opportunity cost associated with this. The use of
isclated places for open defecation also increases their vulnerability to verbal or
sexual harassment, non-physical intimidation, threat of violence or actual
assault, abduction, theft and/or sexual assault (including rape), loitering gangs
of unemployad youth and men, heaith probiems due to the lack of hygiene in
areas where open defecation takes place (Wendland el al., 2008), accidents
(such as falling into a naliah/drain or being hit by a vehicle), and/cr animail
attacks and insect bites {snakes, scorpicns, etc.) (Pardeshi, 2009: 80).

Further, the lilarature suggests that on account of the immodesty/
embarrassment associated with open defecation and the associated risks,
women usually go for opean defecation early in the morning or late at night, thus
becoming ‘prisoners of daylight' (UNICEF, 2010). In order to avoid having to go
to the toilet during the day, they ‘hold out’ or reduce their intake of food
(especially librous foods such as pulses or leafy vegetables) and liquids. This
may have a detrimental effect on their health causing problems such as urinary
fract infections, chrenic constipation and other gastric disorders (Burra et al.,
2003, Pardeshi, 2008; Wendland et al., 2003), and an unbalanced diet may
result in negative long-term consequences, including varicus disorders of the
bowel, such as constipation, piles, serious inflammation and irritable bowel
syndrome (Tearfund, 2008). The practice of open defecation is also likely to
cause psychological problems (WASH, 2006; DASRA, 2012). The sanitation
rneeds cf women during menstruation, pregnancy and postnatal recovery are
different and become problematic where open defecation is the only opticn
(WASH, 2006; DASRA, 2012). The problems associated with cpen defecation
are aggravated during the rainy season and in the winters.

Health issues may arise due to open defecation. For example, open defecation
contaminates the topsoil with different pathogenic bacteria (such as salmonella
and shigella) that are known to cause typhoid, dysentery and several other
infectious diseases. In the absence of running water, women use this topsoil to
clean hands (and utensils), which exposes them to faeces-borne diseases
causing dyseniery, which is transmitted to their children (Darapuri, 2012).
Women may also have to stand repeatedly while defecating (and hide) because
of passing people or vehicles (Pardeshi, 2009: 83), another conseguence of
development, which has extended the road network, reduced the availability of
open spaces and increased human traffic as well.

Women require greater privacy when using toilets and washing themselves. In
many cases, the practice of open defecation represents a loss of dignity,
particularly when the reduction of vegetation/tree/forest cover and the conversion



of open spaces, especially in urban areas, increase their vulnerability. In rural
areas, women may still be able to use bushes for cover but even this modicum of
privacy is not usually available to women in urban areas. Furither, women may be
pravented from defecating by the owners of figlds or open spaces. The non-
avallability of adequate police presence/police protection in slums increases the
fizeling of iInsecurity for wormen.

The literature demonstrates an overwhelming focus on the link between gender
violence and the availability of sanitation facilities in an urban milieu, especially in
slums and resettlement colonies. Although women in rural areas are equally
vulnerable to sexual violence linked to the practice of open defecation (Siddiqui,
2013; Tewary, 2013), rural areas have received disproportionately little attention
in the existing literature (Gol, 2011a; Pardeshi, 2009). The traditional purdah
custom imposes an additional limitation on the ability of women to move freely
during the daytime (Gol, 2011a; Pardeshi, 2009).

POLICY FRAMEWORK

The sanitation policy framework has not paid adequate attention to the issue of
physical and sexual violence against women while accessing sanitation facilities.
The major central government programmes and schemes concerning sanitation
mantion the issue but they do not specify any operational provisions to prevent
it. This section examines some of the existing policies in order to highlight this
lacuna.

Ihe first flagship programme on rural sanitation - the Central Rural Sanitation
Programme (CRSP) - was launched by the central government in 1986. It
highlighted three major objectives — improvemeant of the quality of rural life,
oroviding privacy to women and protecting the dignity of women (Gol, 2011a: 4).
The CRSP was renamed the Total Sanitation Campaign (TSC) in 1999, and this
scheme also approached the issue in a peripheral manner without paying
adequate attention to it. For instance, the TSC Guidelines 2011 provide that

'‘Community Sanitary Complex is an important component of the TSC. These
Complexes, comprising an appropriate number of toilet seats, bathing cubicles,
washing platforms, Wash basins etc., can be set up in a place in the village
accaptable to women/men/ landless families and accessible to them' (Gol, 2011a:

para 5.7.1).

The recently introduced Nirmal Bharat Abhiyan Guidelines, 2012 are no different
insofar as they also merely pay lip service to this issue by re-asserting the
slogan of the CRSPF. These guidelines staie that

‘the Government started the Central Rural Sanitation Programme (CRSP) in 1986
primarily with the objective of improving the quality of life of the rural people and
dlso to provide privacy and dignity to women' (Gol, 2012: 5). The aim of the Strategic
Fian 2011-2020 is the creation of Nirmai Bharat but it also adopts a general view by
imiting ifs response to the issue. It merely emphasizes the importance of
‘addressing inequalities in access with special attention to vulnerable groups such
as women...' (Gol, 2011c: 2).

The policy responses to this issue at the urban level are no different. They fail to
address the issue except for a general call to focus on the needs of women. For



example, the National Urban Sanitation Policy 2008 recognises the impacts of
poor sanitation on women and amphasises the need for a '...specia! focus on
hyalenic and affordable sanitation facilities for the urban poor and wornen’ (Gol,

2008: 7).

SEXUAL VIOLENCE AND OPEN DEFECATION:
THROUGH THE LENS OF CRIMINAL LAW

[here is a rapid and alarming increase in violence against women in India. The
Mational Crime Records Bureau has reported 24,206 cases of rape in 2011, an
increase of 9.2 per cent compared to the year 2010 (Gol, 2011d: 83). But these
statistics do not highlight the varied circumstances in which these offences are
commijited, including the lack of safe sanitation facilities and the practice of
open defecation. In order o fill this gap, iudicial decisions involving the offence
of rape, as defined in sections 376 of the Indian Penal Code (IPC), 1860, were
examined.

However, only those cases were considered where the offence was committed
when the victirm went for, was engaged in or was returning from open
defecation, answering the call of nature, or relieving/easing herself. This secticn
reproduces the major specific and general findings of the study. Wherever
relevant, the specific findings have been compared with the findings of the
available literature discussed above. This section also highlights changes in the
provisions of the applicable criminal laws resulting from the Criminal Law
{Amendrment) Act, 2013, which are likely to affect the manner in which similar
cases are decided in the future.

SPECIFIC FINOINGS
Geographical distribution of cases

The geographical distribution of the examined cases involving rape where the
victim was going for, engaged in or returning from open defecation is skewed
towards three states - Jharkhand, Odisha and Bihar — followed by Chhattisgarh,
Madhya Pradesh and Uttar Pradesh. This confirms the findings in Census 2011
that 77 percent of homes lack toilet facilities in the State of Jharkhand, followed
by 76.6 percent in the State of Odisha and 75.8 percent in the State cf Bihar. All
three are among India’s poorest states with a majority of the population living on
less than Rs. 50/- a day {Gol, 2011b). Moreover, while the literature focuses
primarily on the issue in the urban context, a majority of the reported cases
concerning sexual violence involve open defecation in rural areas. According to
Census 2011, the percentage of households without toilet facilities is higher in
rural areas (69.3 percent) than in urban areas (18.6 percent) (Gol, 2011b). This
may also be explained by the higher prevalence of the practice of open
defecation in rural areas than in urban areas, partly due to the greater
availability and use of public/community toilet facilities in urban areas whare it is
not possible to construct private toilets, as well as a greater acceptance of the
culture of using toilet facilities in urban areas.
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Time of occurrence

Women usually go for open defecation either early in the morning or after sunset
for & number of reasons, including the embarrassment of carrying out their
‘private’ business in public. Courts have also made the observation that women
have 1o go out for open defecation 'before sunrise or after sunset for want of
privacy’ ' A majority of the cases examined also involved atiacks on women and
minar girls before sunrise or after sunset. However, in the case of State of Uttar
Fradesh v. Shanker,? the Supreme Court has observed that there can be no
generalisation because individual habits, state of heallh (particularly digestive
system), weather etc. may influence the time at which a person goes to relieve
hersall. In fact, in a number of casas, women were raped when they went to
answer the call of nature during the day.®

Similarly, int a number of cases, minor girls were raped when they went to ease
themselves during the day.” This may be partly explained by the fact that while
women can ‘held out’ until after sunset, young children are unable to do. Also,
while the parents are busy at work during the day, they cannot keep any eye on
thelr children. In some cases, minor girls were raped during the day when they
wenl 1o ease themselves in open spaces near their school.¥ While the
judgements are silent, the commaon reasons for this practice are the absence of
tollet facilities in schools or inability to access the available toilet facilities.
Therefore, the availability of, and access to, toilet facilities in schools is important
to ensure the right to privacy, dignity and safety for girl students.

ls there safety in numbers?

The vulnerability of single women is borne by the fact that in a majority of cases
examined, the victim had gone to answer the call of nature alone. The gualitative
sludies show that women try to go for open defecation in groups tc avoid the
possinllity of physical attacks. The High Court of Patna acknowledged this
comman practice, especially in rural areas, in the case of Deva Anand Singh
and Others v. State of Bihar® where it observed that

It is seldom that one would find that a lady would travel by herself to ease
nerself in a village, the reason is that because there is no source of light
once It gets dark and there is always danger of snakes and other insects in
the field just behind her house.’

But unfortunately, there appears to be no safety in numbers either. In Prathad
Mukinda Kshirsagar v. State of Maharashtra,” for example, the accused
murdered the minor victim when she, along with her two sisters, was sitting on
the side of the road to answer the call of nature at the outskirts of the village at
about 11.00 am in the morning.

Reporting the offence: Relevance of the victim's age

A majority of the reported cases involved minor girls. One reason may be that in
these cases, the decision to approach the police/court is usually in the hands of
a single male member (the father of the girl). For example, in Vishwambhar
Malakar and Others v. State of Bihar® two minor girls informed one of their
mothers about the gang rape but they were afraid to report the incident until the



male members of the family returned. However, in the case of a married woman
ur a woman of marriageable age, the decision rests with several male relatives
including the husband and his family, as well as her father, etc.

Another possible reason is the readiness of the police to register a First
Infarmation Report (FIR) in cases involving minor girls.® In India, great
importance is allached to the chastity of a woman and the stigma of rape is an
important consideration. Courts have also highlighted the link betweean a
worman's chastity and ‘her own future chances of getting married and settling

n a respectable or acceptable family’.™ A minor girl (usually) does not
have a sexual history, which can become the basis of social disapproval in
cases of rape. However, following the Criminal Law (Amendment) Act, 2013,
section 534 of the Indian Evidence Act, 1872 now provides that evidence of the
victim's character or her past sexual history is irrelevant on the issue of consent
or its quality. Section 146 further provides that 2 woman cannot be cross-
examined about her 'general immoral character' or past sexual history.

down

GENERAL FINDINGS
Consent and absence of physical injuries

Courts have repeatedly held that the absence of physical injuries does not
mean that the woman consented to the sexual act.” In the case of Satbeer
Singh v. State,'* for example, the Delhi High Court observed that

‘Every female reacts differently when sexually assaulted, some just freeze,
some get hysterical, some fight it out, some submit weakly. The court is not
to infer anything adverse from any or absence of these factors.’

Nevertheless, in a number of examined cases, the absence of injuries or the
failure to raise an alarm has led to an adverse inference that the prosecutrix had
in fact given her consent for the sexual act. In such situations, the benefit of
doubt has been given to the accused.™ A review of cases confirms the widely
prevailing fear of reprisal. In some cases, the accused has/have threatened to
kill the victim and then committed rape.'® This may lead to the absence of
strugglefresistance (and therefore no injuries on the victim's person) and/or the
failure to make noise to attract attention1®. In other cases, the perpetrators make
death threats to victims'™ and their families'” if the fact of the incident is
disclosed by the victim to her family or reported to the police. Other possibilities
include where the victim is tied up or drugged and raped. However, the proviso
to Explanation 2 in the amended section 375 of the IPC now provides that the
fact that a woman did not physically resist penetration cannot be regarded as
suggesting that she consented to the sexual activity.

Defences

The most common reasons that are relied on by the accused to plead that the
prosecution’s case alleging rape is a case of false allegation are prior enmity, '8
non-payment of a debt amount, a love affair between the accused and the
prosecutrix, political rivalry, etc. However, the determination whether or not it is
a case of false implication will depend on the facts and circumstance of each
case. For example, in Md. Raja Khan v. State of Bihar,"® the Patna High Court

Pereonal communication with Dr

h, Adsensiaie 'I'!""--*-.'--or,

vy Urnihearsity, Dalh

See Bharwada Bhoginthal Hirfitihal

AlR 188

. State of Gugara! =753
Sea a0 Dinash alas Buddhav.

#, (2008) 2 3CC(CM)

11
Ka Yias Rehanocr v, Shaeof
h, Crirminal Appasl
ad arr 2 Mearch
parh)
W OLT 487
va Anand, supvanote 6
14
Satya Vir, supvancie3; Md Haa
Khan, saupanoie 3 Satish Kumar
Sahurv. Slate of Chhatisgarh, 2008
Cril.J 1467.
15
n some cases. (he victim's attempt to
ratse an alarrmiory lor help was
stopped by a theeat 1o kill her by
firearm or at Qurpoint, SeeMd. Khalil
v. Slale Criminal Appeat (5J)No.81

of 19595, Decided on 23 June 2011
{Bihar), Rajiv S/ Naresh Chand
Prajapaliv. Stale of Uttar Fradesh

MANU/UFO4BS2007

16

See Kabliapha Daeshaibhal Rathod
v. Slate of Gujarat MAN UG 70T
2007, Md Raja Khan. suprancio 3

17

See, for example, Sanjay Kumary
State (NCT of Diathi), Cniminal Appeal
No 2001 2004, Decided on 8
February 2010; Satya Vir. supranole
3: Harishchandra Sah and Anothery,
State of Bihar, 2005 (X BLR 1886

8
Rajiv, supranote 15, Hanshchandra,
supranote 17, Kapoor, supranole 11

19
Supranate 3.



relused to accept the defence plea that the informant's husband had filed a false
case to humiliate the appellant as he had been fined for theft of mangoes from
the appellant's orchard. The court observed that the informant's husband would
not put his wife's social image and prestige at stake for the levy of such a small
fine. In another case where the victim was a minor girl, the High Court held that
the tather of the victim would not falsely implicate the accused and ‘put most
blasphemous allegation en his own unmarried daughier aged about 13 years to
ruin her whole life” because he had not paid a credit amount of Rs. 3000/-,

A oelay In lodging the First Information Report (FIR} is the other plea resorted to
by he accused to show that it is a case of false allegation. However, courts have
held an several occasions that mere delay in lodging the FIR is not nacessarily,
as a maller of law, fatal to the prosecution.™ In fact, courts have consistently
laken the view thal there can be several genuine reasons for a delay in filing an
FiR, and have condoned such delays. In State of Punjab v. Gurmit Singh and
others,” the Apex Court identified the reluctance of the prosecutrix or her family
members o go to the police and cemplain about an incident which cencerns her
reputation and her family’'s honour as one of the main reasons for the delay in
lodging of the FIR. This well settled principle of law relating to sexual offences
has been applied in a number of cases where women were sexually assaulted
when they went to answer the call of nature.# The fear of reprisal may alsc
results in delay in lodging the FIR.

Another reason for delay in lodging the FIR is that after the commission of the
offence of rape, first an attempt is made tc 'settle’ the case in panchayats.
it of Himachal Pracesh v. Glar Although it is a well-established rule that there can be no settlement of statutory
Chanid, 2001 OrilJ 2548 offences such as rape, this is a fairly commen practice in some parts of rural
India. The accused may confess his crime and offer to marry the victim, or the
V506 (1) S0 298: 1902 {2 8O panchayat may persuade the accused to do so, or the matter may be settled
' ' through monetary payment. In many cases, the victim's family prefers to follow
this approach to ‘protect the victim’'s honour” without seeking the victim's opinion.
i Wi i Courts have also acknowledged the existence of this practice and condoned the
Criminal Appea resulting delay in lodging a complaint.?®

Sentencing

A W _'__:" l The Indian Penal Code generally prescribes the maximum punishment for a
majority of the offences included therein. The trial court has the discretion to
determine the nature and extent of punishment after considering the nature of

. Sl e AR K the offence, the manner in which the offence was carried out, the previous

Vishwamihey, supra note 7. But I conduct of the accused and other mitigating factors as well as aggravating

it B " factors such as deliberate violence, use of lethal weapon, deliberate cruelty,

of nature of injury etc. (Vibhute, 2008: 393, 398-99). Before the racent amendment,
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it Sk ot s d ey sentence for adequate and special reasons. The reasons included the age of the
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children, that he is the sole earning member/bread winner of his family,™ or
passage of considerable time since the occurrence of the crime®.
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CONCLUSION: THE WAY FORWARD

‘sale’ sanitation faciliies do not merely signify better health and better
ervironment for women. They are also essential factors that make dignity,
privacy and safety meaningful. The high incidence of physical and sexual
offences against women while going for open defecation demands that the
issue of lack of sanitation facilities is addressed as a top priority. In this context,

the role of criminal law and the sanitation law and policy frameworl is different.
The criminal justice system provides post facto justice to the victim of a sexual
offence by punishing the offender and arguably results in a deterrent effect. The
conviction of an accused can be based on the sole testimony of the prosecutrix

so long as there s some corroborating evidence, such as medical evidence.
Prompt lodging of an FIR or an adequate explanation for the delay in lodging of
FIR, immediate madical examination of the victim, which can establish rape and
determing the presence of injuries (which is relevant in certain cases), etc. can
strengthen the prosecution’s case.

It Is important to nole, however, that most cases are not open and shut cases. In
a number of cases, lhe delay in lodging the FIR may be genuine but may not be
satisfactorily explained; the investigating officer, the medical examiner and/or
the lawyers may fail to discharge their obligation to ensure that due process is
followed in the caollection, storage and examination of the available evidence;
etc. Further, the restrictive definition of rape under the Indian Penal Code sent a
negative signal fo the victim that the criminal justice system had failed to
appreciale the gravity of the crime that has been committed against her person.
This is due o the fact that penile penetration was an essential pre-requisite for
the commission of a rape as defined under the IPC. Anything short of that would
at best fell within the purview of outraging the modesty of a woman under
section 354 of the IPC, for which the maximum sentence was two years.
However, the amended IPC expands the list of circumstances in which a man 1s
=aid to have committed rape under section 375.

In most cases of violence linked to the practice of open defecation, women and
airls prefer to suffer in silence rather than inform the authorities or their family
members. There are several reasons for this. First, there is the fear/risk of
reprisal attacks by the perpetrators. Second, the importance of chastity in a
country like India means that the stigma of rape deters women from reporting
such incidents. Third, there is a pervasive lack of public confidence and trust/
faith in the law enforcement machinery. The police may not recognise the
violence sulfered by women as a crime, and even if they do, they may refuse to
take action and prosecute the accused. A connected reason is the lack of
protection for victims and witnesses. Fourth, widespread ignorance of the law
and how the judicial system works Is a major obstacle in access to justice in
slich cases. Fifth, the process of lodging the FIR, which is the first step 10
initiate legal proceedings against the accused, is time consuming and
jurisdictional issues may result in delay. Finally, a large number of women stil! fail
to repcrt rapes to the police because they fear embarrassing and insensitive
treatrment by the medical examiners, the law enforcement personnel and/or the
cross-examining defence lawyers (Chandrachud & Manohar, 2012: 1921). As a
result, acts of violence against women and girls go unpunished and the
perpetrators continue to act with impunity.



Therefore, in order to ensure that criminal acts that deny women'’s rights to
privacy, dignity and safety are not committed in the first place, the solution needs
to be found elsewhere. The practice of open defecation provides perpetrators with
the apportunity to attack women; in other words, it increases women's vulnerability
to such attacks. The effective implementation of existing sanitation-related laws
and policies that impose an obligation on local authorities to provide toilet
facilities and recognise the need to improve access to toilets for women
respectively, can go a long way in reducing the occurrence of such incidents.
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