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Liability and GMOs

Towards a Redress Regimein Biosafety Protocol

The system proposed in the Biosafety Protocol that came into force
in September 2003, needs to be urgently supplemented by

liability rules. Despite the existence of such rules at the national
level and some general principles at the international level, each
country needs to devel op separate rules for biotechnology.
Switzerland’ s Gene Technology Law, adopted in 2003, may have
pointers for similar legislation elsewhere.

PHiLipPE CULLET

T hedevel opment andthecommerci-
aisation of genetically modified
plant varieties such as Bt cotton
have drawn alot of attention over the past
few years. While most attention has con-
centrated on the pros and cons of the
introduction of genetically modified or-
ganisms (GMOs) into the environment,
little consideration has been given to the
potential negative consegquences of the
legd orillegal introduction of GMOsinto
theenvironment. Today, it isincreasingly
clear that some GMOs will be introduced
into the environment, some with the sanc-
tion of the Genetic Engineering Approval
Committee (GEAC) and somewithout, as
inthecaseof theBt cottonillegally planted
in Gujarat. It is therefore imperative to
addressnot only theconditionsunder which
GMOs should be commercialised — an
issuewhichisstill under debate—but also
to devise specific rules concerning liabil-
ity for damage that may occur as a result
of their introduction into theenvironment.

Thequestionof liability must beaddres-
sed simultaneously at theinternational and
at the national level. At the international
level, the CartagenaProtocol on Biosafety
tothe Convention on Biological Diversity
which entered into force in September
2003 does not provide rules for liability.
The issue proved too contentious in the
run-up to the adoption of the Protocol and
states agreed to defer the consideration of
ligbilityrules Asaresult, thefirst Meeting
of the Parties to the Protocol which will
take place in the last week of February
2004 has been given the task to start

negotiations on the development of lia-
bility rules which must be completed by
2008. At the national level, the regulatory
framework which governs GMOs,
starting with the Biosafety Rules,? does
not directly address the issue of liability
whichisgoverned by the general ruleson
liability applicable in India. This article
seeks to highlight some of the important
concerns that need to be addressed in the
development of liability rulesfor GMOs.
It argues that despite the existence of
general liability rulesat the national level
and some general principles applicableto
liability at the international level, it is
necessary todevel opseparateliability rules
for biotechnology because of the specific
and novel challenges linked to the intro-
duction of GMOs into the environment.
This is done in part by examining the
response given by Switzerland which
adopted in 2003 a Gene Technology Law
with a strong liability regime.3

Liability for Environmental
Harm

Liability rules can be developed for
different reasons. Liability is often con-
ceived as a mechanism through which
harm caused in the context of alegal or
illegal activity can be compensated. Li-
ability regimes can also have apreventive
function to induce operators to adopt
measures to minimisetherisks of damage
so asto reduce their exposureto financial
liabilities# In other words, liability re-
gimes contribute to theimplementation of
the polluter pays principle by imposing
the integration of environmental and
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socia costs of a given activity. Finaly,
liability rules can also be seen as an in-
centive to promote the implementation of
existing environmenta rules.

Differenttypesof liability schemesexist
at present. The basic system providesthat
individuals or entities are liable for dam-
ages they causeiif they are at fault. In the
case of hazardous activities, the fault
element is often waived in favour of a
regimeof strict or absoluteliability. Inthis
case, promotersof hazardousactivitiesare
deemed to be liable for damage caused
regardlessof fault. Absoluteliability does
not provide for any excuses at all while
strict liability usually provides that some
external events such as natural disasters
or war constitute factors which can
exonerate the promoter of the activity.

At present, both domestic and inter-
national law provide basic rulesfor liabi-
lity and redress. The genera rules are,
however, insufficient to deal with certain
kinds of specific environmental damage.
This is illustrated at the national level
whereexistingtort law provedinsufficient
in the case of the Bhopal gas disaster,>
and led to the development of statutory
instruments such as the Public Liability
InsuranceAct, 1991.8 Attheinternational
level, specific liahility regimes have been
adopted to supplement general rules for
hazardous activities such as nuclear en-
ergy, the transboundary movement of
hazardous wastes or the carriage of oil.”
Existing regimes concerning hazardous
activities provide for strict liability in
recognition of the dangerous nature of the
activity undertaken.

The development of genetic engineer-
ing and theintroduction of GMOsinto the
environment raise questions concerning
the legal consequences of the potential
negative outcomes arising from GMOs
introduction into the environment.

Firstly, the introduction of GMOs into
the environment can have negative envi-
ronmental impacts. Possible environmen-
tal harm includes: dangers linked to the
instability of the genetic material and the
possibility of further changesinthegeneti-
cally modified organisms, the transfer of
genesto other organismsand the potential
for transgenicvarietiestooutperformother
varietiesleadingtothedisplacementor dis-
appearance of wild species.8 Thepotential
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extent of the harm and itstimelineremain
a matter of uncertainty at this point. The
recently completed UK field trials shed
some more light on the potential for en-
vironmental harm of herbicide tolerant
genetically modified crops. In the case of
beet and spring rape, the study found, for
instance, a potential for these crops to
disadvantage wildlife and indicated that
the occurrence of fewer weeds may sub-
stantially reduce the availability of seeds
importantinthedietsof somebirds. Further,
it indicated that these crops may exacer-
batelong-termdeclinesof floweringweeds,
including those that are important food
resources for seed-eating birds.?
Secondly, potential harm caused by the
introduction of transgenic seeds into the
environment is not only limited to envi-
ronmental harm but also includes socio-
economic aspects. In the context of agri-
culture, one of the main potential impacts
which isalready visible in some countries
is the contamination of organic crops by
transgenic seeds.l9 In situations where
this happens, organic farmers lose their
certification and consequently must sell
their crops at the lower price fetched by
non-organic crops. Socio-economic con-
cerns aso arise where GMOs contribute
to displacing existing plants. Where dis-
placed plants are basic food crops, their
disappearance may have negative conse-
guences for the fulfilment of basic food
needs. Similarly, the substitution of agri-
cultural commodities grown in the south
by transgenic varieties which can grow in
the north will have direct negative conse-
guencesfor everyoneinvolved in the pro-
duction of the specific cash crop involved.
Thirdly, the question of liability in the
context of GM Osmust beseeninabroader
context which takesinto account the prop-
erty rights attached to these organisms. In
most cases, GM Os are protected by intel-
lectual property rights, most often patent
rights. This has important implications
because under normal circumstances, a
patented invention can only be used with
the consent of the patent holder. In prac-
tice, GMOs introduced into the environ-
ment can find their way beyond the en-
vironment into which they have been in-
troduced. Where the protected organism
is a seed and where these seeds find their
way to the lands of farmers which do not
grow transgenic cropsand therefore do not
pay royalties to the company holding the
patent, the patent holder may be tempted
to claim for infringement of the patent.
Thishasalready happenedin Canadawhere
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Monsanto sued a farmer, Schmeiser, for
infringement of a patent. The judgment
made it clear that Schmeiser wasliable to
pay Monsanto whether he was aware of
thepresenceof theprotected seedsor not. 11

Need for a Liability and Redress
Regime

Liability in the context of GMOs brings
up a number of specific elements. Con-
cerning environmental damage, GMOs
present specific problems because there
remain significant uncertainties concern-
ing their potential adverse effects on the
environmentinthelong run. It istherefore
necessary to provide specific rules for
environmental liability in the case of the
introduction of GMOs into the environ-
ment which take into account the special
nature of GMOs. Further, issues of liabi-
lity cannot belooked at only from the point
of view of adverseimpactsontheenviron-
ment; potential negative socio-economic
impacts must also be addressed. Finaly,
the question of liability is linked to the
existence of patents over most GMOs.
This brings up a whole new set of issues
which must also be addressed in the
overall development of aliability regime
for biotechnology.

The need for a specific liability regime
in the field of biotechnology is borne out
a the national and at the international
level. In both cases, existing rules provide
at most ageneral framework which is not
specific enough to either takeinto account
al relevant situationsor to provide alegal
framework which is specific about the
conseguencesof certainsituations, suchas
geneticcontamination. Atthenational level,
torts can provide an answer in some situ-
ations, but they neither have a preventive
function nor aleviate the case of environ-
mental damage and, as noted above, this
hasled statesto devel op sectoral regimes.

It has been argued that there is no need
for a separate liability regime either at the
national level or at theinternational level 12
Attheinternational level, argumentsagainst
the development of a separate regime do
not fit with the general pattern of deve-
lopment of international environmental
law. Treaties have been devel oped for the
past several decades mostly on a sectoral
basis and as a result there is very little
coordination among the various areas of
international environmental law. This ex-
plainswhy states have devel oped separate
liability regimes in each relevant sectoral
area. Inanideal world, environmental rules

would be common to all areas of inter-
national environmental law but in the real
world, it is necessary to contend with the
inadequacies of the existing international
system and keep building the system up
sectorally. Thisimplies that states cannot
afford to delay the development of an
international liability regimeuntil abroader
environmental liability ispossibly adopted
many years hence.

At the national level, arguments against
the development of separate liability
regimes have been trumped by the adop-
tion of the Gene Technology Law in
Switzerland. Itisinteresting that the Swiss
parliament specifically debated the need
for aseparate regime. Thefirst draft of the
law did in fact propose to make a series
of amendmentstothepre-existing Environ-
ment Protection Act.13 Eventualy, the
parliamentary commission dealing with
thisissuedecided that thereweretoo many
specificities in the field of genetic engi-
neering and that the proposed amendments
to the Environment Protection Act would
not adequately address all relevant issues.
The commission specifically indicated in
its report that its proposal for a separate
act stemmed among other things from the
necessity to define more specificaly the
risks for humans and for the environment
linked to the introduction of GMOs into
the environment and from the necessity to
provide specific liability rules, taking into
account theinterestsof theagricultural and
forestry sectors as well as the interests of
the research community and industry.14

The Gene Technology Law constitutes
the result of along political process. The
Act isin part the result of a compromise
whereby Switzerland would not commit
itself toamoratorium on GM Osbut would
providealegal framework providing strict
conditions for the release of GMOs and
a strong liability regime. The liability
regime is therefore central to the overall
balance of the act. Overal, the act, in
keeping with the recognition of the haz-
ardousnatureof theintroduction of GMOs
into the environment, establishesaregime
of strict liability.1 Interestingly, the per-
son who must seek the authorisation from
thegovernment to market aGMO issolely
liable for resulting damages in situations
where the organisms are contained in
agricultural or forestry additives.18 This
implies that the company marketing the
GMO cannot exonerate itself by claiming
that theharm hasbeen caused, for instance,
by the farmer having planted the geneti-
cally modified seed.1’ TheAct specifically
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provides that the person who is liable for
handling GMOs must aso reimburse the
costs of necessary and appropriate mea-
sures that are taken to repair destroyed or
damaged components of the environment,
or to replace them with components of
equal value. Apartfromprovidingfor strict
liability, the Act is aso noteworthy for
establishing a 30-year time limit for the
injured party to claim damages after the
event causing the damage or the date on
which the GMOs were marketed.1® The
Gene Technology Law does not establish
a compulsory insurance scheme for per-
sons marketing GM Os but authorises the
central government to take measures to
protect the interests of injured parties.19

The Swiss Act reflects the specific
conditions and needs of Switzerland and
has not been developed as a model for
other countries. It is, however, of interest
to other countries, in the north and south,
which are considering authorising the
commercialisationof GMOs. First, itisthe
result of abroad debate having taken place
in a country which is both known for its
multinational companies like Novartis
which have abig stakein the devel opment
of gene technology and for its generally
progressive environmenta policies. As a
result, the act does not stop the devel op-
ment of gene technology but provides a
rather strict legal framework withinwhich
it can take place. The liability regime is
central to this balance. This is an aspect
which cannot beignoredin Indiagiventhe
apparent uncertainties and controversies
in the case of the commercialisation of
Bt cotton.

The Swiss Act also provides another
interesting lesson of immediate relevance
in the context of the development of
liability rulesin the Biosafety Protocol. A
strict liability framework at the national
level is amajor step forward in ensuring
that the potential negative consequences
of the release of GMOs are taken into
account by relevant actors and fully com-
pensated for should they occur. This is,
however, insufficient to address trans-
boundary aspects. The latter include
transboundary damage of the same type
identified at the national level, such asthe
spread of transgeni ¢ seeds beyond the plot
where they are sown. They also include
problems linked to legal or illega inter-
national transactionsin GMOs. One such
caseisthenot soinfrequent situationwhere
food aid comesintheform of agenetically
modified variety. Should thisvariety finds
its way into the environment of the

receiving country and cause damageto the
receiving country, domestic liability rules
would be insufficient to deal with this
transboundary issue involving another
state. In other words, it is imperative for
India—andthesouthingenera —providing
or considering the commercialisation of
GMOstodevelopanationa liahility regime
aongside and to push for the devel opment
of a similar regime at the international
level. The occasion of the first meeting of
the parties of the Biosafety Protocol
providesan excellent opportunity to focus
governments' attention on the issue of
liability and the need to develop liability
and redress regimes at the national and
international levels at the same time.

Overdll, even if the Biosafety Protocol
does not yet include rules on liability and
does not impose on member states their
introduction at the national level, their
development is anecessary by-product of
the ratification of the Protocol. The Pro-
tocol, by itsvery nature, contributesto the
adoption of GMOsin member statessince
it imposes the introduction of procedures
for the importation of GMOs. While
member statesretain somecontrol over the
import decision since they can base their
decisions on the precautionary principle,
they cannot introduce regulations which
ban GMOs altogether. Following the
coming into force of the Protocol in Sep-
tember 2003, itisimperativethat thesystem
proposed in the Protocol which promotes
theadoption of geneticengineeringaround
the world should be supplemented by li-
ability rules. This is a task that each in-
dividual country and the international
community of states must undertake as
soon as possible. El
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